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sistent; Section 5 regulates the prepar­
ation of a preliminary budget by the 
school boai·d. and Section 11 places 
certain limitations on boards of coun­
ty commissioners in making the levy. 

The levy up to seven mills is legal 
whether or not it prodnce $125, or lllore, 
per pupil, but the levy may not exceed 
se\-en mills. 

J;~ebruary 17, 1934. 
You call attention to an apparent 

discrepancy between Sections 5 and 11 
of Chapter 178 of the Laws of Mon­
tana, 1!l33. There is no real tliscrev­
allcy between these two sections; each 
must be complied with. 

Section 5 regulates the preparation 
of a preliminary budget by the boards 
of trustees of districts and for the 
county high schools. Section 11 places 
certain limitations on boards of county 
eommissioners in making the levy. 

The first limitation is that the total 
levy shall not exceed seven mills, ex­
eept as later pro\-ided in that section. 
If a levy of seven mills or less will 
take care of the preliminary budget or 
budgets, the necessary levy is not fur­
ther limited. If it appears that a sev­
en mill levy will not produce a sum in 
excess of $125 for each pupil in the 
county, the budget requirements are 
to that extent limited. 

Any attempt to exceed a seven mill 
levy to produce a sum in excess of $125 
per pupil resdiing in the county is un­
lawful under Section 11 of Chapter 
178. A levy to raise a greater amount 
per pupil. which levy does not exceed 
seven mills. is not illegal. 

Opinion No. 466. 

Delinquent Taxes, Property Bid in by 
County fOI'-Assigrnnent of Part of 

Tmd of PI'operty-County 
Treasurer. 

HELD: '.rhe county treasurer, under 
Seetion 2207, H. C. M. 1921, is without 
power to assign the right of a county 
to a part only of a tract bid in for de­
linquent taxes; or to take less for the 
assignment of right than the full 
amount specified in the statute. 

February 19, 1934. 
You hu\-e asked us whether or not 

the county treasurer may assign to a 

stranger, for a consideration less pre­
sumably than that required by section 
2207, Revised Codes 1921, all the right 
of a county in and to a part of a tract 
of land bid in by it as the purchaser 
thereof for delinquent taxes. 

The authority of the county treas­
urer to assign is found in section 2207 
and nowhere else so far as we can (lis­
cover. It provides: "At any time after 
any parcel of land has been bid in by 
the county as the purchaser thereof 
for taxes. as pl'(wided in section 2191, 
the same not having been redeemed, the 
county treasurer shall assign all the 
right of the county therein, acquired 
at such sale, to any person who shall 
pay the amount for which the same 
was bid in, with interest thereon at the 
rate of one per cent per month, and 
the amount of all subsequent delinquent 
taxes, penalties, costs, and interest, as 
provided by law, upon the same from 
time to time when such tax became de­
linquent." The section also prescribes 
a form of certificate to the assignee 
which closely conforms to the quoted 
part thereof. 

In view of the plain language of the 
statute we think the county treasurer 
is without power to assign the right of 
a county to a part only of the tract hid 
in or to take less for the assignment 
of the right than the full amount speci­
fied in the sta tu teo 

~'he treasurer of a county is a minis­
terial officer and has no authority oth­
er than that conferred on him express­
ly or impliedly by statute. (Rosebud 
County y. Smith, 92 Mont. 75; 15 C. 
.J. 511.) 

Opinion No. 467. 

Parent and ,Child-Stepfather-Cus­
tody of Children. 

Held: A stepfather of children whose 
mother is deceased, has, by reason of 
the relation merely, no right to the cus­
tody of the children hut he may be en­
titled to the custody if he stands in 
loco parentis to such children. 

A person standing in loco parentis 
to 11 child is entitled to the custody of 
snch child as against third persons. 

February 19, 1934. 
You have asked my opinion on the 

following facts: "A., the father of two 
children, died, his widow later marry-
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ing B., who provided support for the 
children but did not legally adopt them. 
The mother died and the question has 
arisen as to who has the right of cus­
tody of the children, the stepfather or 
the mother's sister. Please advise us." 

Neither the stepfather nor the aunt 
of the children, merely by reason of 
such relationship, has the right to the 
legal custody of the children in the 
absence of adoption or guardianship 
proceedings. In State ex reI. Sheed~' 
v. District Court, 66 Mont. 427, 213 
Pac. 802, where" the Court permitted 
the aunt to adopt children whose par. 
ents were deceased, upon petition for 
adoption being presented by her, it was 
held that since the statute did not re­
quire that notice be given to the step­
father, that no notice to him was re­
quired. 

"'e are not advised of the facts from 
which it may be determined whether 
either, or some other person stands in 
loco parentis to these children. As­
suming, howeyer, that the stepfather 
now has the children ill his custody, 
and has been supporting them in his 
family, I call your attention to the fol­
lowing general principles of law: 

"A person standing in loco parentis 
to a child is one who has put himself 
in the situation of a lawful parent by 
assuming the obligations incident to 
the parental relation, without g:o­
ing through the formalities necessary 
to a legal adoption, and the rights, 
duties. and liabilities of snch person 
are the same as those of the lawful 
parent, * * •. " (46 C. J. 1334, Sec. 
174.) 

"A person standing in loco parentis 
is entitled to the custody of the child,. 
as against third persons, unless his 
conduct renders him unfit for such 
custody, * .. "." (Id. Sec. 175.) 

"A stepparent does not, merely by 
reason of the reI a tion, stand in 
loco parentis to the stepchild • * *, 
but a stepparent who voluntarily re­
ceives the stepchild into the family 
and treats it as a member thereof 
stands in the place of the natural par­
ent, and the reciprocal rights, duties 
and obligations of parent and child 
continue as long as such relation con­
tinues." Od. Sec. 181.) 

In this connection see also Section 
5846, Revised Codes of Montana, 11)21. 

"A stepparent has, by reason of thE' 
relation merely, no right to the cus­
tody of his stepchildren, hut he mar 
be entitled to the custody if he stands 
in loco parentis to the children." (Id. 
Sec. 182.) (See also in re Flynn, 87 
N. J. Eq., 413, 100 At!. 861.) 

Opinion No. 468. 

Schools-High Schools-Budget-Cash 
Reserve. 

HELD: High schools in counties. 
hoth where there is a connty high 
school and where there is not a count~· 
high school, may budget for a cash re­
serve to run the high school from July 
1 to December 1. 

February 17, 11)34. 
You ask whether or not high schools 

in counties, both where there is a coun­
ty high school and where there is not It 
county high school, can budget for It 

resen-e, (a cash balance at the end of 
the school year July 1, 1934, to run the 
high school from July 1 to December 
10.) 

Chapter 178 of the Laws of Montana 
11)33 provides: "This Act shall apply to 
all districts maintaining district high 
schools and to all county high schools." 
In Section 2 thereof, it provides for 
budget forms to be furnished by the 
State Superintendent of Public Instruc­
tion, which form provides for "CASH 
RESERVE HEQUJRED TO MAIN­
TAIN HIGH SCHOOL J<'ROM JULY] 
TO DECEMBER 1 OF FOLLOWING 
YEAR." 

As the law e,'Xpressly sta tes that it 
applies to high schools of hoth classes, 
a Imdget for reserve may be set up in 
counties where there is a county high 
school and in county high school dis­
tricts. 

Opinion No. 469 

Schools-High Schools-Budget­
Tl'llnsportation of Students-Rent of 

Quarters for Students. 

HELD: Upon recommendation of 
the county superintendent the county 
commissioners may include in any high 
school budget an amount sufficient to 
pay for the transportation of, or rent 
of quarters for, students eligible for 
high school. 

Nothing in addition to the general 
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