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than by payment of an application 
for withdrawal in the order regis­
tered. The term "Outstanding con­
tracts" includes the costs and expens­
es of operation, completion of loans. 
IJa~'ment of taxes and assessments and 
necessary remodeling and repairs on 
l)roperties owned by or mortgaged to 
the association. repayment of all hor­
rowed money and all fixed charges." 
The statute uses the phrase "all cash 

collections." One-half "must be used" 
• • • for the payment of withdrawals 
in the order registered, and the other 
half "may be used" for the va~'ment of 
withdrawals other than in the order 
registered, etc. The only reservation 
which is permitted out of "all cash col­
lections" is for "outstanding contracts," 
which term is specifically defined by 
the statute and as so defined does not 
include the making of new loans. 

H is my opinion, therefore, that your 
question should iJe answered in the 
negath'e and that the withholding of 
payments to members who desire with­
rlrawals when there is money out of 
cash collections not needed in order to 
meet outstanding contracts is in yiola­
tion of the law. 

One of the purposes of a building 
and loan association is to provide a 
system whereb~' people of limited 
means through thrift and economy and 
small periodical payments may provide 
homes or funds for use in time of need. 
Good citizenship is thereiJy promoted. 
To withhold from such people in times 
of dire extremity the right to withdraw 
the funds needed and which they have 
sa ved for that very purpose is to ignore 
not only the statute hut the real pur­
pose of building and loan associations 
and the reason for their existence, 
which is permitted by grace of the law. 
Before making new loans and thereby 
giving financial relief to persons who 
are not members, a building and loan 
associa tion must first discharge the 
duties it owes to its members. 

The right of withdrawal is an abso­
lute one vested by statute and cannot 
be arbitrarily withheld except insofar 
as the statute permits. (9 C. J. p. 938. 
Sec. 35.) "Statutes in all jurisdictions 
give to shareholders of building and 
loan associations the.right to withdraw. 
The right does not exist at common 
law, and therefore it is restricted to 
the terms of the by-law or statute and 
in case of conflict between them the 

statute must prevail. The by-laws may 
enlarge the privilege granted by stat­
ute, hut may not restrict it, therefore 
compliance with the statute is all that 
is necessary." Sundheim Building and 
Loan Associations, 3rd Ed., Sec. 157. 
(Fitzgerald v. State Mut. Bldg. & Loan 
Ass'n. 76 N. J. Eq., 137, 79 Atl. 454; 
Hooz's Appeal, 109 Pa. 592, 1 Atl. 36; 
Bergman v. St. Paul ~iut. Bldg. Ass'n., 
2!l :\iinn. 275, 13 N. W. 120; Rhods Y. 

Hoernerstown, etc. Ass'n., 82 Pa. 180.) 

Opinion No. 462. 

Taxation-Payment of Ta.'\:es-Special 
Assessments-Special Improvement 

Taxes. 

HELD: The owner of city or town 
property must pay his Sl1E'cial illlpl'ove­
ment taxes, if any, at the same time 
he pays the first installment of his 
state, count~', and municipal taxes. 

The County Treasurer is not per­
mitted to recei\'e the latter without in­
sisting upon payment of the former. 

February 16, 1934. 
Your letter which has been receivcd 

is in part as follows: 
"The County Treasurer of Custer 

County has requested my opinion con­
cerning his right to accept general 
taxes without at the same time col­
lecting special improvement taxes due 
to the City of Miles City for paving. 
In U109 the Attorney General's office 
rendered an opinion, a copy of which 
I enclose with this communication. 
which indicates that the county treas­
mer has the right to accept only the 
general taxes. I wIi te this letter to 
inquire whether or not your office 
concurs in the opinion l:endered in 
1909 as a guide for county treasurer 
in the collection of special improve­
men t taxes. 

"The City of Miles City has by ap­
propriate ordinance directed that all 
special assessments be collected by the 
county treasurer, and such special as­
sessments were, prior to the time the 
tax statements were prepared, duly 
certitied by the city treasurer to the 
county treasurer. 

"It was my opinion, until the opin­
ion of the Attorney General rendered 
in 1909 was called to my attention, 
that special assessments so certified 
could not be segregated from general 
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taxes, but that all taxes for anyone 
year should be collected by the coun­
ty treasurer." 
'Vithout desiring to he facetious we 

are tempted to remark that much law 
has been written and much water has 
flowed down the Missouri since 1909 
when the then Attorney General ren­
dered his opinion. 

Subdivisions (a) and (b) of Section 
4, Chapter 158, Laws of 1933, provide: 

(a) "All taxes levied and assess­
ed in the State of Montana, except 
special assessments made for special 
improvements in towns and cities, 
and except taxes levied and assess­
ed upon motor vehicles, shall be 
payable as follows: One-half (%) 
of the amount of such taxes shall be 
Ilayable on or before five o'clock P. 
1\1. on the 30th day of November of 
each year, and one-half (lh) on or 
before five o'clock P. M. on the 31st 
day of May of each year; proyided, 
that unless one-half (lh) of such tax­
es are paid on or before five o'clock 
P. M. on the 30th day of November of 
each year, then such amount so pay­
able shall become delinquent and shall 
draw interest at the rate of two­
thirds (%) of one per centulU (1%) 
per month from and after such delin­
quency until paid and five per centulU 
(5%) shall be added to the amount 
thereof as a penalty." 

(b) "Special assessments, or in­
stallments of special assessments. 
made for special improvements in 
towns and cities, duly and regularly 
made and levied by resolution, accord­
ing to law, shall be payable on or be­
fore five o'clock P. 1\1. on the 30th day 
of November of each year, and in the 
event the same are not paid on or be­
fore said date, the same shall be SUll­
ject to the same interest and penalty 
for non-payment as are or may here­
after be provided by the laws of the 
State of Montana for other delinquent 
taxes. The collection thereof shall 
be had and made as provided by Sec­
tion 5251, Political Code, Revised 
Codes of Montana, 1921, as the same 
is now in force or may be hereafter 
amended." 

Section 5214, Revised Codes 1921, is 
as follows: 

"The county treasurer of each coun­
ty must collect the tax leyied by all 
cities and towns in his respecth·e coun-

ty, except in case of such cities of the 
first and second and third classes as 
may provide by ordinance for the city 
treasurer to colleCt the taxes from 
such corrected assessment-book. The 
county trea.surer must collect such 
city or town taxes, including unpaid 
poll-taxes, at the same time as the 
state and county taxes, with the same 
penalties and interest in case of d"e­
linquency. All publications for sales 
for delinquent taxes shall include such 
city or town taxes, there being but 
one sale for each piece of property. 
such sale to coyer the aggrega te of 
such city or town, count~·, and state 
taxes, with the penalties, interest, and 
cost of advertising provided by law. 
All moneys received from sales. re­
demptions, and from sales by" the 
county, after deed given by the county 
treasurer as provided by law, shall be 
credited to the state, county, and city 
or town pro rata. in the salll!' propor­
tions as provided in Sections 2234 and 
2235 of this code." 

Subdh·ision (a) of Section 5251. as 
amended by Chapter 78, Laws of 192!), 
is as follows: 

"It shall be the duty of the City or 
Town Treasurer of every city or ·town 
whose taxes for general, municipal 
and administratiye purposes are certi­
fied to and collected by the County 
Treasurer in accordance with the pro­
,-isions of Section 5216 of this Code, 
immediately after the second Monday 
of August of each year, and at the 
same time the copy of resolutioll de­
termining the annual leyy for general 
taxes is certified hy the City or Town 
Clerk to the County Clerk as required 
by said Section 5216, to certify to the 
County Clerk of the county in which 
such City or Town is situated all spe­
cial assessments and taxes le,·ied and 
assessed in accordance with any of 
the provisions of this Act, and the 
County Treasurer must collect the 
same in the same manner and at the 
same time as said taxes for general, 
~Iunicipal and administrative pur­
poses are collected by him." 
Our supreme court has held tha t the 

term "taxes" includes not only general 
and ad valorem taxes but assessments 
for special improvements in cities and 
towns as well. (Thomas v. City of 
Missoula, 70 Mont. 478; State v. Mc­
l!'arlan, 78 Mont. 156. See, 11180, State 
v. Cooper, 173 N. E. 725.) 
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Taking the provisions abo,e quoted 
together, then, it is evident that the 
owner of city or town property must 
pay his special improvement taxes, if 
any, at the same time that he pays the 
first installment of his state, county, 
and municipal taxes. The county treas­
m'er is not permitted to receive the lat­
ter without insisting upon payment of 
the former. (Thomas v. City of Mis­
soula. supra; Moore y. Gas Securities 
Co., 278 Fed. 111; Julien ,'. Ainsworth, 
27 Kan. 446; dis. op. in Booth Y. Clark, 
244 Pac. 1101.) 

The law ordinarily intends that tax­
es shall be paid in full as they fall 
due. They cannot be paid piecemeal. 
(Gray Y. Boundary County, 290 Pac. 
3!)!); 61 C. J. !)65; 3 Cooley on Taxation, 
Sec. 1253.) 

Opinion No. 463. 

Ta.ution-Counties-County Commis­
sionel's-County TI'easuret'-Tax 

Sales Certificates, 

HELD: 1. County may redeem lands 
sold under contract from tax sale cer­
tificate assigned by county treasurer 
to a third person, 

2. Such redemption money must be 
paid out of the general fund and can­
not be taken from or withheld later 
from the various special funds, in ab­
sence of statutory authority. 

3. County commissioners may in­
struct treasurer to not assign tax sale 
certificates on lands sold under con­
tract, when the purchascrs are delin­
quent in payment of installment or 
taxes. 

January 26, 1!)34. 
On December 20, 1933, Yellowstone 

County sold Section 19, Township 3 
~ orth, Range 24 East M. M., to Frank 
R. Spicer, who, after making two pay­
ments. defaulted on his contract. The 
county, on ~oyember 9, 1!)32, cancelled 
the contract. After the sale and hefore 
the cancellation, Spicer defaulted in 
the payment of the taxes on this land 
and the tax certificates of sale for 1929 
and 1930 totuling about $200.00 were 
assigned to Mr. Penninger. The land 
is four or five times the amount of 
the delinquent taxes and the county 
desires to redeem from the holder of 
the tax certificate. UPOIl these facts 
you have submitted three questions: 

First, may the county redeem, and, 
second, if so, from ",hut fund shall the 
money be taken, and, third, may the 
county treasurer be instructed to not 
ussign tax sale certificates issued on 
lands taken by the county on tax deeds 
and sold on contract as provided by 
Chapter 162, Laws of 1929. 

Section 2201 R. C. M. 1!)21 provided 
that redemption of property sold for 
delinquent taxes may be made by the 
owner or any party interested. The re­
cent amendment thereto (Chapter 125, 
Laws of 1933) reads the same except 
that instead of the words "any party 
interested", the words "or having an 
interest in or lien upon such property", 
are used. Under this statute as amend­
ed there can be no question about the 
right of the county to redeem for the 
county has an interest in this property. 

In regard to the fund or funds that 
lIIay be used for the payment, there 
does not seem to be any statute hear­
ing upon the point. Chapter 131, J,aws 
of 1927, covers the case where a sale 
of land for delinquent taxes thereon 
is declared void by a jpdgment of court 
for irregularity in the assessment, levy, 
or sale. In such cases the money paid 
is by statute commanded to be refund­
ed and so much thereof as has been 
paid to the state, eity, town or distriet 
hy the treasurer of the county shall 
be eharged to the state, city, town or 
district by such treasurer and deducted 
from the next money due the state, 
dty, town or district, respectively, on 
necount of the taxes paid or eollectcd. 
On the facts stated above, there is no 
irregularity in the assessment, levy or 
sale of land and consequently the sale 
eannot be declared void by a judg­
ment of the eourt, or otherwise. Money 
paid into the State ~'reasury eannot 
lie returned without an appropriation 
by the legislature. Furthermore, the 
money paid to the different funds have 
most likely been spent or budgets fixed 
in reliance thereon. There does not 
appear to be any statute authorizing 
the taking of such money from the spe­
dal funds, or the withholding of it 
from other moneys which may be col­
leeted. 

In the a hsenee of such statutor.,· 
authority, it is my opinion that such 
money cannot be taken from the spe­
dal funds nor ean the amount be de­
ducted from other moneys to be col­
lected to which the special funds and 
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