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officer, be allowed to attend school." 
(Rule XXVII, Trachoma (a) p. 32, 
Public Health Laws and Regulations, 
State of Montana.) 

"Whenever any principal or teacher 
in any private, parochial or public 
school has reason to suspect that any 
pupil under his or her supervision is 
suffering from or has been exposed to 
any infectious, contagious or com­
municable disease, he or she shall 
send the pupil home and any pupil so 
excluded shall not be permitted to 
again enter school until such pupil 
shall present a certificate from the 
local or county health officer having 
jurisdiction, or from a legally quali­
fied physician acting by authority or 
consent of the health officer, stating 
that the pupil is not infected with or 
suffering from any infectious, con­
tagious or communicable disease." 
(Rule XXIII, Duties of Teachers and 
Parents (a). p.26.·Id.) 
From the foregoing it will be ob­

served that the State Board of Health 
has not made any rule for the State of 
JI.{ontana by which a child who is not 
himself suffering from trachoma can be 
excluded from the public schools. They 
have given to the principal or teacher 
in public schools a right to exclude a 
pupil on suspicion that a pupil is suf­
fering from some infectious, contagious 
or communicable disease until such 
pupil shall present a certificate from 
the local or county health officer to 
Zhe effect that the pupil is not infected 
with or suffering from such disease. 

I call your attention, however, to 
section 2475, R. C. M., 1921, which pro­
vides : "Each county board of health 
* * • shall establish such sanitary 

rules and regulations for their county 
for the prevention of the spread of di­
sease as they may deem necessary; pro­
vided that no such rule shall conflict 
with the rules and regulations of the 
State Board of Health * * •. " 

Should the County Board of Health 
choose to establish a rule preventing a 
child from attending school, members 
of whose family are suffering from 
trachoma, I am of the opinion that such 
rule would not conflict with the rule 
of the State Board of Health above 
quoted. 

I am advised that while trachoma is 
a germ disease that medical authori­
ties lean to the opinion that defective 
diet has an important bearing on the 

susceptibility to it. If this is true 
then the germ as well as the defective 
diet must exist in order to bring about 
disease. It is possible that the power 
which a teacher has of excluding a 
pupil upon suspicion until he can be 
examined as set forth in Rule XXIII 
above quoted is a sufficient safeguard. 
However, the problem is one whose so­
lution seems to be within the wise dis­
cretion of the County Board of Henlth. 

Opinion No. 448. 

Food amI Drug Act-State Boal'd of 
Health, Rules and Regulations­

Weights and l\leasures. 

HELD: The authority of the State 
Boanl of Health, under' the Food and 
Drug Act, is confined to inspections 
for the purpose of enforcing the stand­
nrds of purity required by the statutes 
nnd the sanitary conditions of places 
of business; it does not extend to the 
enforcement of the Weights and Meas­
ures Act. 

January 27, 1934. 

You have requested an opinion from 
this office on the following: 

"1. Does this department have any 
jurisdiction under the existing laws 
over the statements of weights on 
packaged foods; that is, if we werc 
to find some person, persons, firm or 
corporation selling a packaged food 
which had no statement at all of 
weight or a statement of weight 
which was not true within the limits 
prescribed in the Board of Health 
re6'Ulations, would we have the au­
thority to file a complaint and prose­
cute the guilty party or would it be 
necessary for us to refer the matter 
to the State Sealer of Weights and 
:\-Ieasures for his action? 

"2. Under the existing laws has 
the State Board of Health exceeded 
its authority in drawing up regulation 
117 defining the avoirdupois pound, 
liquid and dry measures? If the de­
partment has not exceeded its author­
ity here, would we be within our jur­
isdiction in prosecuting a party for 
selling a dry product, for instance 
cranberries, by quart measure, who 
uses a liquid quart as the' quart meas­
ure, where the cranberries or other 
dry product is advertised for sale as 
so many quarts for a certain price? 
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"3. Under the e."\:isting laws, does 
the State Board of Health have no 
SuperVISIOn over the statement of 
weight on bread or should this by 
right come under the State Sealer of 
Weights and Measures? For instance, 
if a man is putting out a loaf of bread 
laheled as containing one and one­
half pounds of bread, and upon our 
examination we find it to contain all 
appreciable amount less than this, 
could we take action to prosecute the 
guilty party or would it be necessary 
to refer the matter to the Secretary 
of State for his action, 
The authority of the State Board of 

Health under the Food and Drug Act 
is confined, in our opinion, to inspec­
tions made for the purpose of determin­
ing whether foods and drugs handled 
and sold to the public conform to the 
standards of purity required by the 
statutes, and whether the places where 
foods and drugs are dispensed are kept 
clean and sanitary. The reference to 
the weight, marking and labeling of 
packages, we think, is to provide for 
such marking and labeling as will in­
form the public of the mixture or con­
tents of the thing sold-indiCia such as 
will convey information relating to the 
food or medical properties of the con­
tents of such packages. We do not 
think it was the intent of the Food and 
Drug Act to authorize the Board of 
Health to inspect any goods offered 
for sale for the purposes of determin­
ing whether the quantity or weight 
conformed to the Weights and Meas­
ures Act. That authority is vested in 
another department. 

Taking up your questions in order, 
our answer to No.1 is "No." 

Answering No. 2--insofar as your 
regulation 117 relates to marking of 
packages, and rule of measure of 
weights, etc., relates to the purity of 
foods and drugs, you are within your 
powers under the Food and Drug Act, 
hut not otherwise. 

OUI" answer to No.3 is "No." 

Opinion No. 449. 

Veterans-l''uneraJ Expenses--.county 
Commissioners. 

HELD: It is the intent of Section 
4536, R. C. 1\:1., 1921, as amended by 
Chapter 181, Laws of 1931, to provide 
for the decent burial of veterans only 
when the deceased's estate, or relatives 

or friends cannot provide for such de­
cent burial. 

February 6, 1934. 
'Ve acknowledge receipt of yours of 

the 29th of January, which is as fol­
lows: 

"I have a question that I would like 
to submit to you as to the interpreta­
tion of Section 4536, of the Reyised 
Codes of 1921, as amended by Chapter 
181, page 486, Session Laws of the 
23rd Session of Montana, said section 
being in relation to the burial of de­
ceased soldiers, sailors and marines, 
etc. 

"It appears this law was first en­
acted in 1903, carried forward into 
the Reyised Codes of 1907, then re­
enacted in the Revised Codes of 1921 
and subsequently amended by Chapter 
181, Session Laws of the 23rd session. 

"'Ve have a Spanish War Veteran 
who died in the Federal Hospital at 
Helena, Montana, about the 14th day 
of January, 1!)34. The veteran was 
huried at the expense of his own es­
tate and I understand an application 
is to be made to the board of county 
commissioners for an allowance of 
$150.00 funeral expenses as provided 
in said Section 4536. 

"In the Codes of 1907 there is a 
provision to the effect that any honor­
ably discharged soldier who died 
\vithout leaving sufficient means to 
defray funeral expenses should be 
huried at the expense of the county, 
such expense not to exceed the sum 
of $50.00. When that section was re­
enacted in the Revised Codes of 1921, 
the clause relating to the soldier dy­
ing without sufficient means for buri­
al service is left out and the amount 
increased for the soldier to $150.00. 
The amendment enacted by the Ses­
"iOIl Laws in the 23rd Session left the 
Section 4536 the same with the excep­
tion that the burial fees allowed to 
nurses should not exceed the sum of 
$100.00, which is practically the only 
change made by the last amendment 
to Section 4536. 

"The question is, if a deceased sol­
dier had sufficient means to defray 
the expenses of his burial, would the 
board of county commissioners be 
compelled to allow, on proper appli­
cation, the sum of $150.00 for burial 
expenses," 

cu1046
Text Box

cu1046
Text Box




