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Opinion No. 430 

State Treasurer-State Depository 
8oard-State Funds, Deposit of 
-Security Required of Deposi

tory of State Funds. 

HELD: State funds must be depos
ited in accordance with mandatory 
pro,-isions of law, and the State De
pository Board cannot accept Federal 
Insurance in lieu of the security re
quired of a Depository by such manda
tory law_ 

January 29, 1934. 
Your communication to us of the 19th 

inst. is as follows: "Can the State De
pository Board accept as security for 
State funds 'Federal Insurance as out
lined in Banking Act of 1933,' copy of 
which is attached hereto? An early 
reply will be appreciated as many of 
the banks handling State deposits have 
this insurance, and request that we re
lease present security equal to the $2,-
500.00 insurance allowed. If it is pos
sible to avail ourselves of this I feel 
it will be most advantageous to the 
State." 

Section 14, Article XII, of the Consti
tution, provides: 

"The governor, state auditor and 
state treasurer are hereby constituted 
a state depository board with full 
power and authority to designate de
positories with which all funds in the 
hands of the state treasurer shall be 
deposited, and at such rate of interest 
as may be prescribed by law. When 
money' shall have been deposited un
der direction of said depository board 
and in accordance with the law, the 
treasurer shall not be liable for loss 
on account of any such deposit oc
curring through damage by the ele
ments or for any other cause or reas
on occasioned through means other 
than his own neglect, fraud or dishon-
orable conduct. >I< • >II" 

Section 1, Chapter 180, Laws of 1929, 
provides: 

"It shall be the duty of the State 
Treasurer to deposit public moneys in 
his possession and under his control 

'in solvent banks located in the State 
of Montana, except as otherwise pro
vided by law, subject to national su
pervision or state examination, as des
ignated by the State Depository 

Board, and no other; provided, that 
all banks so designated shall under
take and agree, as a condition prece
dent to the deposit of any funds in 
such bank, that interest shall be paid 
upon the daily balances of all such 
deposits at a rate prescribed by the 
said board, which shall not be less 
than two and one-half per cent 
(2¥.!%) per annum. payable quarter
annually, and all deposits shall be 
adequately and properly secured to 
the Treasurer as herein specified. No 
deposits shall he made of State funds 
by said Depository Board, nor by the 
State Treasurer under the direction 
of said Board, unless such bank shall 
first ha '-e delivered to the State 
Tresaurer or trustee with some sol
vent bank. as hereinafter provided, as 
security thereof, bonds of the United 
State GOI'ernment and its dependents, 
bonds of the United States Federal 
Land Banks, bonds and warrants of 
the State of Montana, and bonds of 
any city, town, or School District of 
the State of Montana, which are a 
general obligation of such county, 
city, town, or school district, in at 
least an amount equivalent to the 
amount of such deposit, or bonds of 
some good solvent surety company 
authori7~d to do business in the State 
of Montana, in at least the amount 
of such deposit, which bonds or secur
ity shall be first approved by the 
State Depository Board; provided, 
that the State Depository Board may 
require security in a greater amount 
than that above named; provided, 
that when negotiable securities are 
furnished, such securities may be 
placed in trust and thc trustees re
ceipt may be accepted in lieu of the 
actual securities when such receipt is 
in favor of the State Treasurer, his 
successors in office, and the State of 
Montana, and the form of receipt and 
the trustees have been approved by 
the State Examiner. No deposit of 
said funds shall be made or permit
ted to remain in any bank unless such 
bank shall have first been designated 
as a Depository by said Depository 
Board nor until the security for the 
deposit shall have first been deposited 
with the State Treasurer, or placed 
with a trustee, as herein provided, 
and been approved by the State De
pository Board. * • • " 
It is well settled that state officers, 
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boards and commissions may exercise 
only such powers as are expressly 
given to them hy constitutional provi
sion or statutory enactment and such 
powers as are necessarily implied from 
those so given. They have no powers 
heyond those granted by express pro
"ision of law or necessary implication. 
Putting it in another way, they must 
administer the law as they find it. 
(Stat£ ex reI. Jones v. Erickson, 75 
~Iont. 429; 59 C. ,1. 111.) 

In view of the mandatol-Y language 
of the statute it is not necessary to dis
cuss the insuranc"e features of the Na
tional Banking Act of 1933. 

Our law being as it is, we are con
strained to answer the question pro
pounded to us in the negative. 

Opinion No, 432 

School Districts-Taxes Paid Under 
Protest-Wal'l'ants-County 

Treasurer, 

HELD: When taxes have been paid 
nnder protest and when the three per 
cent limit of indebtedness placed upon 
school districts by the constitution is 
not involved, the county treasurer may 
legally register school district war
rants, so long as the amount of the 
warrants issued does not exceed the 
hu(lget and subject to the limitations 
of n. C. M. 964, as amended. 

When, howe,'er, the warrants issued 
exceed the constitutional limitation un
less the amount of the protested taxes 
are taken into account, then the war
rants would be void and the county 
treasurer is without au1hOl'ity to re6ris
ter them. 

January 19, 1934_ 

~We acknowledge receipt of yours of 
December 15th, submitting the follow
ing matter for our opinion: "A criti
cal situation has developed here in re
gard . to the finances of two of the 
school districts. The Northern Pacific 
and Milwaukee railroad companies 
ha ve protested school levies in these 
districts, lea "ing insufficient funds to 
operate these schools without register
ing warrants. The county treasurer 
asked my opinion as to whether he 
might register warrants for the full 
900/0 of the school budget, in view of 

the fact that a large amount of the tax 
had been paid under protest." 

'Vc assume from your statement of 
facts that the question of three per 
cent limit of indebtedness placed upon 
school districts hy the Constitution, is 
not involved. If this assumption is 
correct it is our opinion that the coun
ty treasurer may legally register war
rants of school districts so long as the 
amount of the warrants issued does 
not exceed the budget. 

If, however, the warrants issued ex
ceed the constitutional limit unless the 
amount of the protested taxes are tak
en into account, then the warrants 
would be void and the treasurer is 
without authority to register them. 

In the recent case of John Farbo' Y. 

School District No. 1 Toole County, 95 
~·Iont. 531, our Supreme Court held that 
if the total indebtedness of a district. 
less the cash in the treasury to the 
credit of the district, had reached the 
three per cent limit any additional 
warrants issued would be void; that 
no delinquent taxes or other assets, 
other than cash, could be taken into 
account in figuring the three per cent 
limit of indebtedness. The court said 
in part: "The fact is, the warrants rep
resent an indebtedness of the district: 
that the district may some day receive 
the amounts due on delinquent taxes 
does not alter the situation. To say 
the district does not owe the debt be
cause it has assets upon which it may 
some day realize 'confuses indebtedness 
of the district. as nsed in the Constitu
tion, with the question of insolyency. 
'l'he Constitution does not deal with 
* • * insolvency but with indebtedness'." 

In his work on Evidence, Dean Wig
more likens the question to a person 
engaged in an obstacle race. The same 
illustration lllay apply here. 'We ha "e 
passed the ohstacle of the constitution
al limitation and will hereafter consid
er that no question of limitation of in
debtedness under the Constitution is in
,·olved. 

'.rhe next question is in construing 
the statutory limitation-are any de
ductions permissible or required-to 
which the answer is made that no de
ductions are required, that no deduc
tions are to be made in computing 
these statutory limitations_ 

Chapter 82 of the Laws of 1925 pro
yides: "Such warrants shall show for 
what purpose the money is required, 
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