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States for delivery or use therein of 
intoxicating liquors, in violation of the 
la ws thereof, is hereby prohibited." 

Years ago it was held that Congress 
itself, without the necessity of any 
constitutional pro"ision, might divest 
intoxicating liquors of their character 
as interstate commerce upon arrival 
in a state even though imported in the 
original packages by the individual 
user. We call attention to the pro
"isions of the Webb-Kenyon Act of 
March 1, 1913, (37 Stat. L. 699, c. 90) 
liS amended by the Reed Amendment 
of March 3, 1917 (39 State L. 1069) 
which legislation was held valid in 
Clark Distilling Co. v Western Mary
land R. Co. 242 U. S. 311, 61 L. Ed. 
326, LRA un 7B, 1218, 37 S. Ot: R. 180; 
and in United States v. Hill, 248 U. S. 
420, 6 3L. Ed. 337, 39 S. Ot. R. 143. 

Opinion No. 382 

Claims - Payment - Funds - Public 
School Permanent' Fund-Common 
School Interest and Income Fund 

-Schools 

HELD: Olaims arising out of the 
Ildministration of the Farm Loan Act 
and the State Lands Act are not a 
proper charge against the Permanent 
School Fund but are a proper charge 
Ilgainst the common school interest 
and income fund and no appropria
tion was necessary to authorize their 
payment. 

November 9. 1933 
You have asked us whether or not 

it is proper for you to draw warrants 
against the Public School Permanent 
Fund in payment of several small 
claims arising out of the administra
tion of the Farm Loan Act and the 
State Lands Aot. 

Section 2, Article XI, of the Consti
tution, designates the items which 
make up the public school fund, and 
Section 3 thereof provides that such 
"fund shall forever remain inviolate, 
guaranteed by the state against loss 
or diversion, to be invested, so far as 
possible, in public securities within the 
state * • *." 

In view of the mandatory character 
of Section 3 it is clear that the legis
lature is without power, no matter 
how pressing the necessity therefor 

may appear to be, to diminish or oth
erwise impair the public school, fund 
of the state. (State v. Oa"e, 20 Mont. 
468; Oity of Butte v. S'chool District 
No.1, 29 Mont. 336; State v. Barret. 
26 Mont. 62; State ,'. Rice, 33 Mont. 
365; In re Loan of School Fund, 32 
Pac. 273; State \'. Bartley, 59 N. W. 
907.) 

'.rhe legislature being without author
ity to lel"rislate in such a way as to 
affect the integrity of the fund, it nec
cssarily follows that an administra
tiye state board cannot lawfully order 
the payment of claim out of the same. 
(Yellowstone Packing 00. v. Hays, -S3 
~iont. 1.) , 

But we think ·the claims are a pro
per charge against the common school 
interest and income fund and that no 
appropriation was necessary to auth
orize their payment .. The public school 
permanent fund and the common 
school interest and income fund are 
trust funds and it would seem that the 
proviso to Section 193, Revised Oodes 
1921, applies to the latter. The tl)ings 
on account of which the claims have 
been made were -unquestionably done 
for the immediate benefit or the ul
timate ad"antage of both funds. To 
refuse payment of them from any 
source whatsoever would seriously 
hamper the state board of land com
missioners and the commissioner of 
state lands and investments in the 
work of conserving and at times aug
menting these funds. (Sta.te 'ex reI. 
Koch v. Barret, 26 Mont. 62; State 
ex reI. Galen v. District Oourt, 42 
~Iont. 105; 11 O. J. 987; State ex reI. 
Spencer Lens 00. v. Searle, 109 N. W. 
770; State ex reI. Ledwith Y. Brian. 
120 N. W. 916; 59 o. J. 240; Oity of 
Ohicago, to Use of Schools v. City of 
Ohicago, 69 N. E. 580; Greenbaum v. 
Rhoades, 4 Nev. 312; Bryan v. Board 
of Education, 54 Pac. 409; note to 
Dickinson v. Edmondson, Ann. Oas. 
19170, at page IU7; 56 O. J. 186-191.) 

You will, therefore, govern yourself 
Ilccordingly. 

'Opinion No. 383 

Insurance - States - State Lands -
Contracts 

HELD: In the absence of contract 
the stllte has no right upon which to 
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Itasc a claim to any part of the pro
ceeds of an insurance P9licy under 
which a lessee of state lands has been 
indemnified for the loss by fire of his 
residence, built upon such lands. 

~ ovember 10, 1933 
According to your letter to us of the 

:!lst ult., one C. J. Hansin bought 320 
acres of land in Golden Valley County 
from the State of Montana in the yea r 
1917 and received a certificate of pur
chase thereof from the proper state 
officers. On July 15, 1H24, the eertifi
eate of purchase was, on his applica
tion converted into an amortization 
eertificate. At that time he owed the 
State of Montana $4,800.00 under his 
contract. The certificate was can
celled in the year 1928 because of his 
failure to pay the installment of $300 
for the preceding year. On l!'ebruary 
28, 1933, he leased the land from the 
Htate. In the interim nothing was 
done about selling or leasing it. S'ome 
time before the cancellation occurred 
Hanson built a residence on the land, 
insured it in his own name against 
fire and kept up the insurance until it 
was destroyed by that element about 
two months ago. Your letter concludes 
with the request tha,t we give you an 
opinion as to whether or not the state 
i;;, under the circumstances, entitled 
to any part of the proceeds of the in
HUl'ance !,olicy, 

The general rule is that, as between 
insurer and insured, a policy of fire 
insurance is a purely personal con· 
tract, lJy which the former agrees to 
indemnify the latter against any loss 
he may sustain by the destruction 01 
his interest in the propery insured. The 
eon traet does not aHach to or run 
with the insured property. (Fireman's 
l!'und Ins. Co. v. Smith, 16 Pae. (2d) 
:!02; Appleton Electric Co. v. Rogers, 
:!28 N. W. 505; Shadgett v. Phillips & 
Crew Co. in South. 20; Newark F. Ins. 
Co. v. Turk, 6 Fed. (2d) 533; 2(; C. J. 
J7, 4iH; 14 R. C. L. 13(;5). 

111 the absence of contract, there
fore, neither the vendor nor the pur
ehasel' is entitled to the benefit of the 
insuranee taken by the other in his 
own behalf, but each is entitled to 
the proceeds only of his own insurance. 
'1'he same rule applies to persons oc
C!lPying the relation of landlol'l] and 

tenant. (Goodin & Barney Coal CO. 
Y. Southern Elkhorn Coal Co., 294 S. 
W. 792; Appleton Electric Co. v Rog
ers, supra; Miller \'. Gold Beach Pack
ing Co., 282 Pac. 764; 26 C. J. 436., 

So far as the policy of insurance 
here is concerned there was no privity 
of contract between the insurer and 
the State of Montana or between the 
insured and the State of Montana. The 
State of Montana has no interest in 
the poliCy. can claim no advantage 
from the rights, if any. accruing there
under ,to the insured in obtaining the 
proceeds of the insurance. (See opinion 
Xo. 101, this volume.) 

Opinion No. 384 

County Printing - County Commis
sioners - Public Officers -

Contracts 

It is not legal for county officials to 
order publication of notices in any pa
per except the official newspaper. 

Contract for printing with a news
paper other than the paper with which 
the county has made a contract is il
legal and· void and the contract price 
Cllnnot be collected. Recovery may be 
had on the basis of quantum meruit 
only in the event actual benefit to the 
county has resu1ted. 

October 10, 1933. 
You have submitted the following 

questions: "1. Is it legal for county 
officials to order publications of no
tices of a county nature to other pa
pers than the county official paper '! 
2. If a county officer ordered and had 
lu;nted notices of a county nature in 
a newspaper other than the official 
paper in the county, would the Board 
of County Commissioners have author
ity to pay a claim for such services'!" 

You ha\'e cited a number of instan
ces where the board of county commis
sioners, as well as other officers of the 
county have caused notices to be print
NI in some paper other than the paper 
with which the county has entered 
into a contract for the county print
ing. In connection with these publi
cations you have submitted the follow
ing facts: """re find that publications 
of the above character are ordered 
printed by the officers in other papers 
than the official paper and also the 
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