
36 OPIXlOXS OF THE A'l"1'OHXEY GEXERAL 

In regard to question Xo. 2, the an
swer to No. 1 practically co,ers this. 
uut a further reason why the city 
is exempted and the county is made 
responsible for the ca re of the poor is 
that there is no prodsion for, and no 
levy made by the city for the poor fund. 

Replying to your question No.3, we 
call your attention to an opinion in 
Volume 9 page 400, Opinions of the 
Attorney General, where the law was 
discussed as it appeared prior to amend
ment. This opinion indica tes that some 
kind of publication is mandato.·y and 
we are inclined to agree with that 
conclusion. 

I think that subdivision 21 of Section 
4465, as amended (Chap. 100, Laws 
of Ifl31) , though perhaps permis
sh·e in form, is mandatory in effect. 
The power granted in this instance im
plies a positive duty ·in the public in
terest and mandamus will lie t() enforce 
its performance. Black on Interpreta
tion of Laws, 341, 342 ; 2 Lewis Suther
land Stat. Con st. Secs. 637-640; :Mayor 
of Havre, etc. v. Fletcher, 77 Atl. 114; 
State of Maryland y. :Miller, 194 Fed. 
775; George Y. Board of Reyenue, etc. 
92 So. 269; State, etc. v .. Tones, 220 
Pac. 275; 38 C. J. 696; "Power" in 
Words and Phrases, 1st and 2nd series: 
59 C. J. 1072-1087. It is not without 
si~nificance that the words "or other
wise" were omitted fr·om the subdh·i
sion as amended. 

Opinion No, 36 

Taxatioll-WOl'thless Checks-County 
TI'easut'er-Tax lteceipts, 

Cancellation of, 

HELD: The acceptance by the coun
ty treasurer of a worthless check in 
payment of taxes and the issuance by 
him of a tax receipt does not constitute 
valid payment and does not prevent 
him from cancelling the receipt und 
ma king the taxes a charge against the 
land of the taxpayer. 

January 21, 1933. 
Your request for advice as to whether 

or not the acceptance by the county 
treasurer of your county of a worthless 
check in payment of taxes and the issu
ance by him of a tax receipt for the 
amount constitutes a valid payment and 

pre,·ents him from canceling the re
ceiptand making the taxes a char;..:e 
against the land of the taxpayer, has 
been received. 

The courts ha'·e considered phases 
of the question im·oh·ed amI seem to 
be in practical unanimity. 

The general and doubtless the cor
rect rule laid down by the authorities 
is this: The acceptance hy the treas· 
urer of a check on a hank for the 
amount of the drawer's taxes is at 
most only a conditional payment: that 
is, the taxes are not paid until tIl(' 
check is paid. and if it is dishonored 
the taxes remain a ("hra)!!'. (Sldnner 
Y. :\fitchell. H)7 Pac. ;;69: 37 Cyc. 11('14 
and notes in Supplements.) 

As we view it the treasurer is to 011 
intents and purposes in the position he 
would be in if he had not dealt with the 
taxpa~·er at all. 'Ve think. therefore. 
he has the undoubted right to cancel 
the returned vax receipt and to have 
his books sho,,, delinquency on the part 
of the taxpayer. The treasurer should 
and must have the power to make his 
records speak the truth. 

Opinion No, 37 

County Commissionel's-Sheriffs
Dances-l\iileage, 

HI<}LD: The board of county COIll

missioners has no power to employ any
one to attend dances amI pay the claim 
of such appointee out of the sheriff's 
fund. A sheriff has no authority to 
frO, or to send ·n deputy, at the expense 
of the county to a dance. or to an~' 
other meeting. unless he has reasono ble 
)!l'ounds to helie'·e that there would be 
a breach of the peace or some serious 
disorder arising out of such meeting. 

January 2.'l, 1933. 
You ask nn Ol)inion of this office on 

the followin~ questions "1. ;\lay the 
hoard of county commissionel's employ 
a lIlan to nttend and supenise dances 
ostensibly as deputy sheriff and pa~' for 
his sen'ices out of the sheliff's budget? 
2. ;\lav the sheriff decline to attend 
dances· when request~d to do S() for 
the purpose of maintaining order '!" 

~ection 47::11, H. C. :\1., Ifl21, places 
appointment of deputies entirely under 
the control of the particular county of-
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flcer to the exclusion of the board of 
county commissioners. 

Section 4874, H. C. :\1., 1D21, as amend
ed by Chapter 82, Laws of 1923, places 
in the hands of the board of county 
("()Il1missioners the power to fix the 
number of deputies that any county of
ficer may ,have, and to provide the com
pensation for such deputy or deputies. 

Attorney General Rankin, in the Of
ficial Oph;ions of the Attorney General, 
Volume 10, on pa/.(e 62, rendered an 
opinion to the County Attorney of Gran
ite County, in which he used the follow
ing language: 

"The board of county C()mmissioners 
has no power or authority to appoint 
a deputy or deputies to any county 
officer. * .... The board simply fixes 
the number of deputies which the sev
eral COUIl'ty officers may appoint, and 
fixes their salaries, and each county 
officer may then apPOint as his depu
ties such persons as he desires, and 
the board of county commissioners has 
nothing whatever to do with naming 
such deputies." 

It is the opinion of this office that 
Attorney General Rankin's opinion ren
dered on this subject is in harmony 
with the statute. As a logical conclu
sion, it is the opinion of this office that 
the boanl of county commissioners has 
no power to employ anyone to attend 
dmlces and pay the claim of such ap
pointee out of the shedff's fund. 

If and when the sheriff is requested 
to attend, or deputize some other person 
as a deputy sheriff to attend dances 
for the purpose of keeping order and 
the parties who make the request, or 
anyone else acting for them who might 
be conducting or be in charge of such 
dance, "ill pay the C()mpensation and 
expenses of such deputy, one may be 
appointe<l hut such an appointment 
could not be made and paid out of the 
county funds unless provision was first 
made by the hoard of county commis
sioners for the appointment of such all 
offficer and the fixing of his compensa
tion and then the appointment could 
be made by the sheriff. 

While it is .the duty of the shedff 
to presen'e the peace in his county, 
he has no authority to go at the ex
pense of the county, nor to send a dep-

uty at the expense of the county to a 
dance, or to any other meeting, unless 
he has reasonable grounds to belieye 
that thel'e would be a breach of the 
peace 01' some selious disorder arising 
out of such meeting. The law gencrally 
assumes that a sheriff wil! be calle<l 
iIl'to actJion when there is an actual dis
turbance or breach of the pease and to 
say that he must amicipate and be on 
hand at any and all places where there 
might be a disturbance, wonld be plac
ing a construction upon the st.'ltutes 
that we do not belie\-e was intended. 

Opinion No, 40 

COI'pol'ations-Articles of IncOI1Joration 
-Amendments-Mutual RUI'a) 

InsUl'ance Companies. 

H}<~LD: Section 6186, R C. :M., 1921, 
as 'Ilmended, prescribing the name fi 

mutual I'ul'al insurance company shall 
hear, can only goyern in cases of com
panies coming into existence on or after 
.July 1, 1!)31 , and does not apply to 
cases where the articles of incorpora
tion of a company organized and char
tered plior to that time are being 
amended to extend the corporate exist
ence. 

January 24, 1933. 
You request ad\'ice as to the status 

of "Cascade County l!'aJ'lllers :Mutual 
1nsurance Company," and as to its right 
to file \\ith you amended urticles of 
incorporation. 

It is reasona'hly certain from NlC 
data you have furnished us that the 
corporation did not file a certified copy 
of its articles of incorporation in the 
office of the state auditor until some 
<lay between March 20, 1n13, and July 
20, 1n13. Hadng been incol-porated for 
a term of twenty years its existence, 
without any affirmative action on its 
part at all, would not end at the ear
liest until the 20th of March, 1!)3.3. 
pferges \'. Altenbrand, 45 Mont. 355; 
8 l!'letcher's C~'clopedia Corporations, 
Section 40(}2; 14 C. J. 177, 178). 

Apparently the members of the cor
pomtion were well within their rights 
when at its annual meeting on January 
18, 1D33, after notice thereof, tJhey voted 
among other things, to extend the pe
riod of its life an addi:tional twenty 
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