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by the use of a patented article or an 
article· controlled by a monopoly, pro­
cura·ble frQm only one source, the pro­
,'ision in question has no application 
whatever, the case being without its 
Hpirit and intent; and in some cases 
it is expressly so provided in the grant 
of authoritr to make the contact." 'Ve 
are not possessed of sufficient facts 
to determine whether this exception to 
the general rule should apply and 
therefore express ·no opinion as to 
which of these two opposite ,iews 
should be adopted. Our S'upreme Court 
rloes not seem to have passed on the 
question. 

Opinion No. 353 

Cities and Towns-Street Railways 
-Grades of Streets-National 

IndustIial Recovery Act 

HELD: 'Vhere the federal govern­
ment undertakes to improve the streets 
i,f a city without changing the grade 
as established h~- the city, a street 
railway company. operating a street 
car line on said street, may not be re­
quired 'to pay a part of the expense 
of such improvement. 

October 4, 1933. 
Your request for an opinion has been 

received. It is so lucid and complete 
that we take pleasure in reproducing 
it as follows: 

"Under the provisions of the Na­
tional Industrial Recovery Act, high­
way imprO\-ements may he under­
taken on the Federal Aid System 
within the limits of incorporated 
cities and towns, to be financed ell­
tirely with Government funds. Such 
improvements ha'-e. been recommend­
ed by the Montana Highway Com­
mission to the Bureau of Public 
Hoads on Park Street in Butte and 
also on Arizona Street-Utah Avenue. 
Both streets have street railway 
tracks upon them. 

"The Federal Bureau of Public 
Hoads has requested an opinion as 
to whether or not the Street Hailwav 
Company is liable for the cost of th~ 
new paving between the tracks. It 
appears that the Federal Government 
will be able to pay the cost of the 
entire new pavement from curb to 

curb, including the cost of paving 
hetween the tracks, unless the pres­
ent law requires the Street Railway 
Company to pay the cost of the new 
pa ving bet wen the rails. 

"The grade of the street, that is the 
present curbs, gutters and sidewalks, 
will not be changed in any way. The 
grade of the street railway tracks 
will not be changed, except for a 
slight raise of one or two inches in 
some places to accommodate the new 
paving. 

"The existing paving between the 
tracks throughout most of the dis­
tance consists of granite blocks ahout 
l'ix inches high and about four inches 
thick. It is intended to remove thesc 
hlocks, which are badly worn and 
entirely unsatisfactory, and fill in 
this space with cov.crete, raising the 
tracks slightly at the same time. so 
that the new thin asphaltic surface 
which is to be placed on top of the 
existing pavement outside of the rails 
will be flush with the top of the rails. 
The project, therefore, constitutes an 
entirely new paving and the street 
grade, as established by the city, is 
not changed. 

"Will you kindly furnish us your 
opinion as to the liability of the 
Street Hailway Company as to pay­
ment of any portion of this project." 
It is made the duty of the Street 

Hnilway Company to fully repair any 
injury or damage to the pavement of 
a street within a special improvement 
(Ustrict caused -by the operation of its 
cars or the laying or mending of its 
tracks on such street. (Sec. 5238, 
RC.M. 1921, as amended by Sec. 1, 
Chnpter 163, Laws 1925). 

It is also made the duty of the Street 
Ilailway Company to raise or lower its 
tracks at its own expense so as to 
make the grade thereof conform to 
any new grade of the street or streets 
on which such tracks are laid estab­
lished by the City of Butte through 
resolution or ordinance. (Sec 5039, 
RC.M. 1921, (subd. 13) as amended 
hy Section I, Chapter 20, Laws 1927; 
City of Little Rock Y. Citizens St. Ry. 
Co., 19 S. W. 17; Hammond, W. & E. 
C. Hy Co. Y. State Highway Commis­
sion, 152 N. E. 806; City of Syracuse 
Y. New York State ·Rys., 189 N. Y. S. 
763; City of Burlington v. Burlington 
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Traction Co., 124 Atl. 857; City of 
Reading v. United Traction Co., 52 
Atl. 106; 60 C. J. 278; Opinion No. 
343, this ,olume.) 

But there is no law or ordinance 
which requires the Street Railway 
Company to bear a part of the expense 
of the impro,ements contemplated. 
That heing so, it cannot, of course, be 
forced to assume any financial obH­
~ation in the matter. (60 C. J. 267). 
Besides, it may be said that neither 
the City of Butte nor the Street Rail­
"'ay Company is directly in,olved. 

Opinion No. 355 

Schools - School Districts - BoJl(ls -
School Site-Eloctions 

HELD: In a ~pecial election held 
for the purpose of""'increasing the hond­
ed indebtedness of a school district, 
Chapter 147. Laws of 1927, should be 
followed rather than the general reg­
istration laws. 

The general laws relating to the clos­
i ng" of registra tion, prepa ra tion and de­
Ih'ery of lists, etc.. must be followed 
in an election for the selection of a 
school site. 

October 6, 1933. 
You suinllit the following: "Should 

not the pro"isions of chapter 147, Laws 
of 1927, apply to a bond election held 
thereunder, insofar as such provisions 
conflict with sections 566, and with 
;;cctions 567 and 568, as amended by 
Chapter 61. Laws of 1933, and Chapter 
n8; Laws of 1923, as amended by Chap­
ter ,47, Laws of 1929?" 

Section 12, Chapter 147 of the Laws 
of 1927, defines the procedure in re­
lation to elections for school bondS. 
This law makes an exception to the 
~eneral law and provides that regis­
tration books shall be closed on the 
15th day prior to the election and 
further pro,ides that it shall not be 
necessar~' to give any notice of such 
closing of registration books; that after 
the closing of the registration books 
the county clerk shall promptly pre­
pare a list of the registered electors 
of such district who are taxpayers up­
on property therein and whose names 
shall appear on the last completed 
assesSlnent roll for state, county and 

school district taxes and who are en. 
titled to vote at such election and 
shall prepare poll books and deli"er 
them ·to the clerk of the school dis­
trict and that in districts of the first 
class the school district clerk sha 11 
post such lists in fi,e public places in 
the district at least ten days prior to 
the date of the election. 

The general procedure in relation to 
elections. and in particular as to the 
closing of registration, notice in rela­
tion to same. printing, deliyery and 
posting of lists of registered electors. 
is set forth in sections 566, 567 and 568 
of the Re,-ised Codes. This procedure 
is materially different from the pro­
cedure as definitely set forth in Chap­
ter 147 of the Laws of 1927 as noted 
a how. Section 582 Revised Codes 
provides: "The word 'election' as used 
-in this law where not otherwise qual­
ified shall be taken to apply to ~en­
eraL special, priman- nominatin~. and 
municipal elections, and to elections in 
school districts of 'the first class." 

In the ~ase of Weber ,'. City of Hel­
ena. 89 Mont. Ion. it was held that the 
general law in relation to notice of 
closing of registration and postin~ of 
yo tel's' lists governed rather than a 
;;pecial statute which omitted sueh pro­
visions. That was a case inyolyin~ a 
municipal bond issue. In that case 
another subsequent statute. enacted in 
1923. was held to have rf'quired com­
pliance with sections 566. 567 and 568. 
H.C., and ,lin election held without 
compliance therewith was declared to 
be invalid. No such statute is in­
volved in this case. Chapter 147 of 
the Laws of 1927. was enacted subse­
quent to Sections 566, 567 and 568 and 
b~- its enactment those sections of the 
Heyised Codes were modified and 
made inapplicable to an election of this 
character. 

This statute was also enacted subse' 
quent to Chapter 98, of the Laws of 
1H2.3, which was the Chapter that in 
the case of Weber y City of Helena it 
was held required compliance with sec­
tions 566, 567 and 568 of the Reyised 
Codes. Therefore, independent of the 
amendments which will be hereafter 
considered, the definite procedure in 
relation to bond issues of this character 
as set forth in Chapter 147 of the Laws 
of 1f127 -would control. 
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