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izens St. Ry. Co., 19 S. W. 17; Ham
mond, W. & E. C. Ry. Co. ". State 
Highway Commission, 152 X. E. 806; 
City of Syracuse v. New York State 
Rys., 189 N. Y. S. 763; City of Burl
ington v. Burlington Traction Co., 124 
AU. S57; City of Reading v. United 
Traction Co., 52 Atl. 106; 60 C .• T. 278). 

Opinion No. 344 

Taxation-Delinquent Taxes-Tax 
Deeds-Counties, When Tax Deed May 

Issue to. 

HELD: Under Chapter 125, Laws 
of 1933, a county rna)' not obtain a tax 
deed until fh'e years from the time of 
issuance of a tax certificate if the 
owner pays one year's additional taxeR 
during the period of four years al
lowed him to redeem. 

September 21, 11)33. 
You inquire as to the construction 

of Chapter 125 of the Session Laws of 
1933 in relation to issuing tax deeds to 
counties, 

I agree wi th your construction of 
this statute. Under its terms the own
er is allowed four years after the issu
ance of a tax certificate in which to 
redeem. If he pays one year's addi
tional taxes during that period he is 
allowed an additional year, in which 
event a tax deed shall not issue until 
·fiye years from the time of issuance of 
tax certificates. This opinion is re
stricted solely to the question of issu
ing of tax deeds to counties. As to 
counties acquiting tax deeds, it is ap
pa l'enUy constitutional. 

This answer to your letter does not 
·cover the question of when a party 
other than a county, who holds a tax 
certificate at the time of the passage 
of this law, may apply for n tnx deed. 

Opinion No. 345 

Banks and Banking-State Banks, 
Power to Borrow. 

HELD: State Banks have power 
with approml of Superintendent of 
Banks to borrow for seasonal require
ments or unexpected withdrawals. 

September 21, 1933 
You have submitted the following: 

"The Reconstruction Finance Cor
poration is permitted to loan money 
to assist hanks in the repairing of 
their cnpital where an impnirment 
exists. 

"This assistance will be needed in 
some cases so that banks may be per
mitted to join the Federal Insurance 
Deposit Corporation in Montana. The 
Reconstruction Finance Corporation is 
not permitted to make loans except on 
preferred stock, capital notes or de
bentures. "re have always presumed 
thnt unless specifically prohibited, a 
state bank in ]\iontana can do any
thing that is necessary to comply with 
or conform to any requirements of the 
United States government in regard 
to banks operatng under government 
supervision. We would like, however, 
to have a direct opinion from you as 
to whether' a state bank in Montana 
hns a right to issue debentures such 
as could be used with the government 
in this plan ·of rehabilitation." 

Under its general powers a hank 
may borrow money and become indebt
ed unless restricted or prohibited by 
statute or the rules and regulations of 
the Supeintendent of Banks. "The 
weight of authority is that a bank with 
general powers may borrow money, 
under an incidental and auxiliary pow
er, not. expressed, but implied from 
those which are eXI)t'essed." (Vol. 4, 
Michie-Banks and Banking, p. 55, par. 
45.) 

Section 54, Chapter 89, Laws of 1927, 
has restricted the power to borrow 
money in excess of the bank's paid up 
capital and surplus, without first ob
taining written authority from the 
Superintendent of Banks. Section 110 
id., restricts the borrowing of money 
except to meet the bank's seasonal re
quirements or unexpected withdrawals 
and practically repeats the require
ments of Section 54, supra. The phrase 
"seasonal requirements or unexpected 
withdrawals" should be liberally con
strued, particularly in times of emerg
ency. 

~'he foregoing sections recognize the 
power of banks to borrow money with
in the restrictions named and the su
pervisory power of the Superintendent 
of Banks. The latter is given specific 
authority to permit borrowing in ex
cess of paid up capital and surplus and 
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to meet seasonal requirements or unex
pected withdrawals. 

It is my opinion, therefore, that it is 
"ithin the sound discretion of the Su
perintendent of Banks to authorize a 
bank to issue debentures such as could 
be used with the Government in its 
plan of rehabilitation of state banks. 
Ha ving such power and discretion, he 
may, of course, impose conditions ?n 
the exercise thereof, such as prescnb
ing that such debentures shall he sub
ject .to the liability to depositors, or in 
other words, that the liability to the 
holders of the debentures shall be sec
ondary and that such holders shall 
share in the assets of the bank after 
the depositors are paid in full, in case 
of insolvency. Certainly the exercise 
of such power would necessarily be a 
protection of the depoSitors. This is 
the purpose of the Federal Act, as well 
as the purpose of the limitations upon 
borrowing as expressed in the above 
two sections. Borrowing of money from 
the Federal Government subject to 
such reasonable conditions which would 
protect the depositors would amount to 
no more than the repairment of the 
capital of the bank and the protection 
of the depositors. 

Opinion No. 348 

Schools-Pupils-Transportation
Tuition and Board-Attendance Out

side. 

HELD: A school board of a dis
trict in Montana may not make an al
lowance for tuition, board or trans
portation for pupils attending a school 
outside of the State of Montana. 

September 23, 1933. 
You request an opinion from this of

fice on the following question: "May 
a school board of a district in Montana 
make an allowance for tUition, board or 
transportation for pupils for attend
ance in a school district outside of the 
State of Montana?" You state that 
you have rendered an opinion denying 
the power of any school board to ex
pend school funds for such purposes. 

The creation of any school district; 
the employment of teachers; the fur
nishing of books and other eqUipment. 
transportation 01' board, for pupils; the 

establishment of rules and regulations 
for schools; or an~' other right 01' privi
lege granted, or any power placed .in 
the hands of school trustees, are legIS
lath'e Acts that must be conclusively 
presumed to apply to such schools and 
onl~' such schools as are established b~' 
and are under the jurisdiction and 
control of the state. The trustees of 
school districts in Montana have as 
much legal power to pay a pupil's 
transportation to a school in l\faine or 
California as to one in 'Vyoming. . 

Opinion No. 349 

School Boards-Attorney, Employment 
of-County Attorney-Settlement of 

Claims. 

HELD: Where the County Attorney 
is disqualified, a board of school trus
tees has the power to engage counsel 
to defend it when suit is brought 
against the hoard. 

A school board has authority to set
tle claims to avoid litigation if good 
faith is exercised. 

Whether or not a settlement should 
be made is as much or more a question 
of business policy than a question of 
law. 

September 25, 1933. 
You submit the following question;;. 

relating to a teacher's contract, to this 
offiL'€ for an opinion: 

"1. Can our trustees engage coun
sel to defend the school district in 
case suit is brought, and would it be 
legal to disburse district funds for 
that purpose? No provision has been 
made in the current year's budget for 
anything like this. The County Attor
ney is unable to represent us as he is 
disqualified. 

"2. Can the school district make a 
compromise settlement with Mrs. 
Amundson without having the matter 
settled in court, and would the trus
tees be empowered to make such com
promise settlement if they in their 
own judgment believe that it would 
be to the district's advantage or bene
fit to make a compromise settlement? 

"3. From the infonnation given yon 
above and herewith do you think it 
advisable to compromise or defend the 
claim she may ha\'e, if any?" 

cu1046
Text Box

cu1046
Text Box




