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and loan association under the super­
yision of the Superintendent of Banks. 
shall pay to the State Treasurer. on 
or before the first day of July of each 
~'ear, a fee based upon the total assets 
of such association as shown h~' its 
last annual statement and upon the 
following rates: * * *." 

No exception is made in the statutp 
ill case a building and loan association 
is in process of liquidation. Apparently 
the need for regular examination still 
exists in order for the superintendent 
to determine the financial condition of 
any building and loan association. 
'fherefore, in the absence of express ex­
emption, I am of t.he opinion that build­
ing and loan asso,,;ations in the course 
of liquidation are required to pay a 
regular fee for examination as pro· 
\'ided in the said section al)()\'e quot{'(l. 
It follows that the fee shall be paid 
direct Iby the association in course of 
liquidation to the State Treasurer. 

Section 2 of said Chapter 167 pro­
yides for a special examination "when 
in the judgment of the State Examiner 
it shall be deemed necessary" and in 
such case the fee shall be collected bv 
the State Examiner and ex-officio Sup­
erintendent of Banks and paid to the 
State Treasurer and by him placed in 
a special fund to be known as the 
"Special Examination Fund." 

Opinion No, 340 

Stat.e Examiner-Examinations-State 
Officers ..... --8tate Boal'ds. 

HELD: The State Examiner is reo 
quired to examine without fee each 
year state officers and hoards han· 
dling state money, but he is not re­
quired to examine hoards which do 
not handle public moneys. 

September 18, 1933. 
You have submitted the following: 

"Your opinion is respectfully requested 
as to whether the State Examiner should 
eXHmine the following Boards and Com­
missions. If he is required to examine 
such, should any of them pay a fee for 
the examination? Architectural Board 
of Examiners, Abstractors Board of Ex­
aminers, Beauty Culturists Board of 
Examiners, Chiropractic Board of Ex­
aminers, Barbers Board of Examiner;;, 
Fish and Game Department, Osteopath-

pathic Board of Examiners, Pharmacy 
Board, Optometry Board of Examiners. 
Industrial Accident Board, LiYestock 
Sanitary Board. Liyestock Commission. 
~Iedical Board." 

Section 210. R. C. M. 1921. as amended 
by Chapter 78, La ws of 1923, Section 1. 
states the duties of It he State Examiner: 

"210. Duties of State Examiner. The 
duties of the State gxaminer and his 
assistants are: 

"1. To examine a t least once in each 
year the books and accounts of the 
state treasurer, state auditor, secre­
tary of state, clerk of the supreme 
court, state game warden, register of 
sta te land office. and all other state 
officers haYing the collection or handl­
ing of state money, county treasurers. 
count~' clerks, county assessors, dis­
trict court clerks, county auditors. 
sheriffs. puhlic administrators. boards 
of county commissioners of each conn­
ty, amI all other officers and boards 
whether temporary or permanent, how­
eyer crea ted and for whateyer purpose. 
haying the control, management, eol­
lection or disbursement of an~' pnhlic 
moneys of any character or descrip­
tion." 
This section, by express provision. re­

quires the examination of the office of 
Rtate Game ·Warden once each year. 
I am of the opinion that the Industrial 
Accident Board aIHl Lh'estock Commis­
;:ion also come within the pro\'isions of 
this section as all are offic.-es haYin~ 
the collection or hamlling of state mon­
ey and depend upon appropriations by 
the le~islature. 

The statute does not require the pay­
ment of a fee for such examinations 
1I nrl hence none ~s required. 

None of the other boards aboye men­
tioned, in my opinion, have the "con­
trol, management, colLection or dis· 
Imrsement 01' any public moneys of an~' 
cha racter or description," and there­
fore they do not come within the pro­
\'isions of this statute. Ree my opini.on 
No. 8!l, this Yolume, concerning the 
Htate Board of Dental Examiners. as 
to what are public moneys. 

Opinion No. 341 

Legislative Assembly- Senator- Vac­
anci~Tenn of Successor. 

HELD: The term of a State Sena-
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tor, elected to fill a vacancy caused by 
death of incumbent, in accordance with 
GO\'ernor's Proclamation, is for the 
term of the Senator he was elected to 
succeed (Art. YIII, Section 84 of Con­
stitution) and failure of clerk to recite 
in certificate of election that the per­
son was elected to fill a vacancy is 
immfi.terial. 

September 19, 1933. 
You have submitted the 'question of 

whether or not you hold office for four 
years or for the unexpired term of Mr. 
;l'eagarden. 1'111'. Teagarden was elected 
Senator from Fergus County in No\·em· 
bel', 1930. He died in December, 1930. 
No special election was held to fill the 
vacancy. At the election in November, 
1HB2, you were duly elected and the cer­
tificate of election issued to you. 

Upon the death of Senator Teagar­
den a vacancy occurred. (Section 511, 
n. C. 1'11. 1!)21). No special election 
WIIS held to fill the vacancy. On the 
:!8th day of July, 1932, the Gm'ernor 
of the State of Montana issued a proc­
Illma tion for a genera 1 election of a 
state senator of Fergus County to fill 
a vacancy. 'l'he certificate of election 
signed by the county clerk recited that 
you were duly elected State Senator 
without specifying that it was to fill 
a vacancy. 

The last sentence of Section 34, Arti­
cle VIII of the Constitution provides: 
•. A person elected to fill a vacancy shall 
hold office until the expiration of the 
term for which the person he succeeds 
was elected." Section 2, Article V, of 
the lJonstitution provides that senators 
shall be elected for four years, while 
Section 4 id., provides that one-half of 
the senators elected to the First Legis­
lative Assembly shall hold office for 
one year and the other half for three 
years, to be determined by lot. The 
plan was to have half of the senators 
thel'eafter hold over for two years, 
while the other half were required to 
suiJmit to an election. If in filling a 
mcancy the person elected held for 
four years instead of the expiration of 
the term for which the person he suc­
ceeds was elected, this plan would be 
disregarded. 

In my opinion the omission by the 
county clerk in the certificate of elec­
tion, is immaterial as the clerk could 

not, by his certificate, remove the plain 
requirements of the Constitution. It is 
therefore my opinion that you hold of­
fice only for the unexpired term of Mr. 
Teagarden. 

Opinion No. 343 

Cities and Towns-Street Railways­
Grades of Streets-Streets, Changing 

Grades of. 

HELD: If and when the City of 
Butte avails itself of the right given 
hy law and the franchise ordinance 
enacted by it, and changes the grades 
of Park and Arizona Streets and Utah 
Avenue or any of them, then the Butte 
Electric Railway Company becomes 
obligated to raise or lower its tracks 
thereon at its own expense so as to 
make the grades thereof conform to 
the newly established grades of the 
streets. 

September 20, 1933 
'Ve have your communication of re­

cent date in the language following: 
"Herewith is a copy of a letter 

from the District Engineer of the Bu­
reau of Public Roads, requesting your 
Ol}inion as to whether or not it is the 
duty of the Street Railway Company 
to raise their tracks in Butte to con­
form to the new construction grade 
which is being established and to pave 
between the tracks and outside the 
rails to the ends of the ties . 

"Under the provisions of the Na­
tional Industrial Recovery Act, cer­
tain types of projects may be under­
taken \vithin the limits of incorporat­
ed cities and towns, using 100% Gov­
erlllnent funds. Such improvements 
have been recommended by the High­
way Commission to the Bureau of 
Public Roads on Park Street in Butte 
and also on Arizona Street-Utah Av­
enue. Both streets have Street Rail­
way tracks on them. We have been 
auyised that the Street l{ailway Com­
pany is financially unable to raise the 
tracks and pave between them and 
that the State law does not require 
such work to be done by the Street 
Railway Company." 
Chapter 56, Part IV, Political Code 

of 1921, relates to the creation of spe­
cial improvement districts in cities and 
towns. Section 5238 thereof, so far as 
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