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Section 483 of said Chapter is as 
follows: "No such bond is void on the 
first reco\-ery of a judgment thereon; 
hut suit may he afterwards brought, 
from time to time, and judgment re
covered thereon by the State of Mon
tana, or by any person to whom a 
right of action has accrued against such 
officer and his sureties, until the whole 
penalty of the bond is exhausted." It 
will be noted tha t actions rna y be rna ill
tained under this section 'until the 
whole penalt~' of the bond is exhaust
ed, and the "penalty" is the limit of 
recovery against any surety. 

If it could ue said that these stat
utes are not specifically applicable to 
warehousemen bonds still their provi
sions are persuasive in showing what 
is meant by the "penalty" as applied 
to sureties in nwasuring the liability 
thereunder. While these statutes are 
not fully clear on this .point we think 
the rule laid down in court decisions 
are .. In Farmers Co-op. Mer. & S. Asso. 
v .. National Surety Company, 17 Fed. 
(2). 527, it was held that the assured 
can. recover only the amount of the 
penalty named in the bond. There are 
numerous decisions along the same line. 

In the above case suit "ivas brought 
to recover on a fidelity bond. Defalca
tions of principal were estahlished in 
excess of $6000. The penalty of the 
bond was $5000. Because the bond was 
renewed from year to year, and an 
annulli premium WIlS paid for each year 
pillintiff claimed to be entitled to the 
full protection of thc penalty of the 
bond for each year. Hecovery was re
stricted to a total of $5000.00, the pen
alty named in the bond. 

X othing beyond the penalty named 
in the bond can be recovered from the 
surety. Clark & Tubl.s, executors, Y. 

Bush, 3 Cowen's Heports 151 (N. Y.). 

The concern expressed by the bond
ing company no doubt IIrises from the 
uncertainty in the wording of the form 
uf the bonds prepared by your depart
ment for warehousemen. The uncer
tainty occurring in the paragraph next 
to the last and is as follows: 

"If the said .................... shall indem-
nify the owners of grain stored in said 
warehouses IIgainst loss • .. .. then 
this obligation to be null and void, 
otherwise to remain in full force and 
effect." 

'We are of the opinion that this clause 
would he construed along with the 
othel' prO\-isions of such bonds to limit 
the liability of the surety to all losses 
of all owners of such stored gmin to 
the amount of the penalty lllimed in 
the particular bond. 

Opinion No. 335 

University-Tea£hoers-Oftiicers-Em
ployees-Conventions-Expense, 

Payment of. 

HELD: ;\Iembers of the teaching 
staff of the State University are em
ployees, not officers of the Stnte. Their 
expenses to com'entions of stnte of
ficers cannot be paid b~' the Stllte, 
but such expenses mar he paid where 
such ,teachers atten<1 conferences neces
sary for the proper execution of the 
duties fixed upon them by law. 

September 23. I!lSS. 
You ask for an opinion relath'e to 

section 443, Revised Codes of Montann, 
as amended lIy Chapter 130 of the laws 
of 1933. This section is in part as 
follows: "Hereafter no state, county, 
city or school district officer or em
ployee of the state, or of any county 
or city, or of any school district, shnll 
receive payment from any public funds 
for traveling expenses or other expens
PS of any sort or kind for attendance 
upon any convention, meeting. or other 
gathering of public officers, save and 
except for attendance upon such con
vention, meeting or other gatherings 
as said officer may by virtue of his 
office be required by law to attend." 

Your question is whether or not mem
bers of the stllffs of the University of 
:\fontana lind its several units are in
cluded within the provisions of this 
statute. The statute applies to state 
officers, employees of the state and 
others. To state the question more 
particularly, are teachers and members 
of the staffs of the University of 1\1on
tana and its several units state offi
cers or employees of the state? 

'Phe State University is an agency 
of the state. (State y. Brannon, 86 
:\font. 200 (213).) It is under the con
trol and supervision of the State Board 
of Education. (Section 11, Article XI of 
the Constitution.) It is supported by 
public funds, commonly known as the 
University millllge fund, kept upon de-
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posit with the State Treasurer and dis
hursed as other public funds of the 
state_ (Chapter 114, Laws of 1931.) 

The terms "state officer" and "em
ployee of the state" ha,-e not been di
rectly construed by our Supreme Court. 
A policeman is not a state officer. 
(State ex reI. Quintin '-. Edwards, 38 
Mont. 250.) A policeman is not an in
cumbent of an office. (State ex reI. 
Anderson v. Fousek. 91 ~lont. 448.) The 
auditor of the Hailroad Commission is 
not a civil officer. (State ex reI. Bar
ney v. Haw\l:ins, 79 ~Iont. 506.) 

The term employee has been con
~idered in the case of In re Klein's es
tate, 35 Mont. 185. In the case of Ley
mel v .. 10hnson, 288 Pac. 858. the sil
preme Conrt of California held a high 
school superintendent to be an employee 
and not a public officer. In the case 
of Mootz v. Bell~-ea, 75 A. L. H. 1347, 
and a note following on page 1352. are 
collected cases discussing the questions 
as to whether a school teacher is an 
employee or lin officer. In these Cllses 
it is held that the teacher is either an 
officer or an employee, and the general 
rule is adopted that an instructor is 
an employee and not a stllte officer. 

I would therefore conclude thllt mem
hers of the teaching staff of the State 
Uni\-ersity are employees and not state 
officers. Their expenses cllnnot he paid 
at cOIl\-entions of state officers. The 
~tatute by its terms applies only to 
meetings of sta te officers. I 11m in
formed that it is necessal~' for instruc
tors from the ,-arious depa rtments of 
the State UniYersity to meet together 
in conference; that such conferences 
are necessary for the proper execution 
of the duties fixed upon them hy law. 
I would not consider such conferenc'Cs 
to be conventions or meetings of state 
officers. These meetings, if necessary, 
may also be said to be meetings which 
a person may be required by lllw to 
attend. 

Opinion No. 336 

Count.y Conunissioners--Inigation 
Projects--Engineer-National 

Industrial Recovery Act. 

HELD: County commissioners ha"e 
no power to retain an irrigation en
gineer for the purpose of making a 
preliminary sm'vey of a proposed irri-

gation district to be financed bv the 
Federal GO\'ernment under the National 
I ndustrilll Hecovery Act. 

September 14, 1933. 
You have requested my opinion 

"whether or not the county commis
sioners of Custer County hll ,:e the pow
er. under the provisions of Chapter 44 
of the I.Al ws of 1933, to retain an irri
gation engineer for the purpose of 
making a preliminary survey and se
curing data for the construction of an 
in;gation project in G'1.lster County 
with public works funds." 

It is, of course, conceded and recog
nized hy all authorities that the county 
commissioners hllve only such powers 
as have been expressly granted to them 
by the legisillture or which may rea
sonllbly be implied from the duties 
placed upon them. No express power 
has been granted by the legislature to 
employ an engineer, or any other per
:<on, for the purpose of making' prelim
inllry surveys lind securing data in the 
constrnction of an irrigation project. 
which the government requires in or
der to determine whether the project 
is feasible and should he undertaken 
under the public works program of the 
Xa tional Industrial HecO\-ery Act. 

The commissioners are charged with 
no duty by statute to construct, or help 
construct irrigation projects and hence 
there can be no implied power to em
plo)' an engineer for that purpose. 

Chapter 44 was IIpproved by the gov
t'l"lIor and became effective on March 
4, 1933, befOl'C the passage of the Na
tional Inciustl;al Hecoyery Act. Con
ceding, without deCiding, that that act 
may be legislation similar in some re
svects to the Heconstruction Finance 
Corporation, although the aid insofllr 
as it pertains to its program of public 
works, is of a different character, the 
purpose of Chapter 44 as expressed in 
its ti tle, as well as in Section 1, is to 
gh'e the county commissioners power 
to "employ the necessary help and in
("ur such expenses as are necessary in 
the administration of such relief." It 
is not absolutely certain that aid ,,;Il 
be granted under the N. I. R. A., for if 
it wel'e cer.tain, there would lJe no need 
for securing the services of an engineer 
to make a preliminary survey and Be
eure datil. Before relief has been grant
ed or detel1llined upon there can be no 
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