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Opinion No. 316 

Warehouses-Statutes-Conflict of 
Laws-Federal Warehous.e Act,. 

HELD: The State laws ~oyernil1g 
warehouses are supreme and will gOY­
ern when in conflict with Federal Ware­
house Act. 

August 21, 19.33. 
You request my opinion relath'e to 

an alleged conflict between the Federal 
Warehouse Act, sections 241. et seq. 
U. S. C. A. Tit. 7., and the laws of 
Montana relating to warehouses and 
warehousemen. 

The Federal Law recognizes the 
state's control in all such matters with­
in the police power of the state. (Inde­
pendent G. & ,V. Co. v. Dunwoodr, 40 
Fed. (2) 1; Merchants Exchange Y. 
~1issouri, 248 U. S. 365, 63 L. Ed. 300: 
American Manuf. Co. v. St. Louis. 250 
U. S. 459, 63 L. Ed. 1084.) In the Inde­
pendent G. & W. Co. case the court. in 
construing the Federal Warehouse Act 
recited a portion of the Act as follows: 
"Nothing in this chapter shall be con­
strued to conflict with * * * or in any 
way to impair or limit the effect or 
operation of the laws of any state re­
lating- to warehouses, warehousemen," 
etc. 'l'he Act, further, authori7~s the 
Secretan' of Agriculture to cooperate 
with state officials in the matter. 

Opinion No. 317 

State Ptison-Wat'(len, Powers of­
Prisoners, Good Behavior Allow­

ance--Prison Commissioners, 
State Board of. 

HELD: The warden of the State 
Prison may not declare a prisoner's 
good behavior allowance forfeited with­
out referring the matter to the State 
Board of Prison Commissioners. 

August 22, 1933. 
You request our opinion whether or 

lIot the 'Varden may declare a priS'lll­
er's good behavior allowance forfeited 
without referring the matter to the 
Board of Prison Commissioners. 

Section 12457, R. C. M. 1921, provides 
as follows: "Any such convict who com­
mits an assault upon his keeper, any 
guard, officer, or convict, or otherwise 
endangers life, or by any flagrant dis-

rega rd of the rules of the prison, or 
any misdemeanor whate\'er forfeits all 
deductions of time earned by him for 
good conduct before the commission of 
snch offense: such forfeitnre, however. 
must only be made by the hoard. after 
due proof of the offe·ilse. and notice to 
the offender: nor shall such forfeiture 
be imposed when a party has violated 
any rule or rules "ithout violence or 
evil intent. of which the board must 
be the sole judges. The name of no 
convict who attempts to escape must 
be sent to the board for the commuta­
tion herein provided." It is our opinion 
that this section places the power to 
declare !'nch forfeiture exclusi"yel~' in 
tllP hoard. 

Opinion No. 319 

Nepotism-Schools-Trustees 
-Teachers. 

HELD: The failure of the Board of 
Trnstees to notify a teaeher. who is 
the wife of a member of the board. 
tha t her sen'ices are no longer required 
(accordin~ to Sec. 1075. R: C. M. 1921. 
flS flmended) constitutes a. yiolation of 
the Nepotism Act. 

August 22, 1933. 
You have inquired (1) whether it is 

fI violation of the Nepotism Act, Chap­
tel' 12, La. ws of 1933, where the trus.­
teE's of a school district fail to notify 
a. teacher before May 1. as provided in 
~ection 1075. R. C. M. 1921. ItS amended 
by Chapter 87, TAlwS of 1927. that her 
services will no longer be required, 
\\ith the result that the teacher, who 
is the wife of one of the members of 
the board was re-elected and insists 
upon the right to teflch: and (2) wheth­
er the teacher has such right. 

['i'ection 10721, R. C. M. 1921, defines 
fI crime as follows: "A crime or puhlic 
offense is an act committed or omitted 
in violation of a law forbidding or 
commanding it, and to which is an­
nexed, upon conviction. either of the 
following punishments: * • *." This 
definition is similar to the definition 
set forth in 16 C. J. p. 50, Section 2, 
and 4 Blackstone Comm. p. 5. See also 
16 C. J. p. 83, Section 51. 

A school district is a political subdi­
vision of the state. (State \'. Myers, 65 
:\Iont. 124, 210 Pac. 1064). The Nepo­
tism Act is a declaration by the legis-
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lature of the public policy of the state 
with reference to the appointment of 
relath'es. The trustees, being public 
officers, were charged with the duty of 
obeying the law and of taking such 
steps as were necessary to carry out 
the public policy and to prevent the 
appointment and employment of the 
wife of the chairman as a teacher of 
the district. (See opinion No. 284, this 
volume.) To accomplish that purpose 
it was their duty to the State of Mon­
tuna, and their school district to ]10-

tify their teacher, (conceding that the 
teacher was entitled to such notice in 
view of the Nepotism Act) that her 
services were no longer requi)"ed. 
'Vhether they met and formally ,'oted 
not to notify her or refrained from 
voting or neglected to vote at all, in 
either event they failed to discharge 
their duty. Whether it was an act com­
mitted o~ an act omitted, is immaterial 
under our -statute. It is the rule gen­
erally tha t an omission may be a crime 
when the omission is connected with a 
legal duty to the state, or an individual. 
(Bish()p New Crim. Law, Vol. 1, Sec­
tions 217 (8),314 and 816; Wharton 
Crim. Law (12th Ed.) Vol. 1, Sec. 198.) 

The fundamentals of this question 
are treated by Wharton id., Section 167 : 

"Omissions are not the basis of pe­
nal action, unless they constitute a 
defect in the discharge of a responsi­
bility with which the defendant is 
especially invested, though in such 
cases they may constitute indictable 
offenses. There is no such thing, in 
fact, as an omission that can be 
treated as an absolute blank. A man 
who is apparently inactive is actually 
doing something, even though that 
something is the abstinence from some­
thing else that he ought to have done. 
Even sleeping is an efficient act, and' 
may become the object of penal prose­
cution when it operates to interrUl}t 
an act on the part of the defendant 
which the law requires of him with 
the penalty of prosecution for his dis­
obedience. As, therefore, an omission 
takes its character from the prior re­
sponsibility that it suspends, that re­
sponsibility must be scrutinized when 
we undertake to estimate the penal 
character of an omission to perform 
it. And as a general rule in this re­
spect we may say, thut when a re­
sponsibility specit1ically imposed on 

the defendant is such that an omis­
sion in its performance is, in the usual 
course of events, followed by an in­
jury to another person or to the state, 
then the defendant is indictable for 
such an omission." 
Also by Bishop id. Section 433 : 
"Neglect an Act.-There are circum­

stunces wherein men are indictable for 
what the law calls neglect. It is in 
the legal sense an act,-a departure 
from the order of things established 
by law, a checking of action. It is 
like a man's standing still while the 
company to which he is attached mOTes 
along, when we say, he leaves the 
company." 
It is therefore my opinion that the 

trustees violated Chapter 12, Laws of 
1933, by reason of their omission to 
discharge their duty to notify the teach­
er that her services were no longer 
required. 

Answering your second question, this 
office has heretofore held that a con­
tract entered into in violation of the 
act, is void. (Opinion No. 179, this 
volume.) 

Opinion No. 320 

Taxation.,.....Delinquent Taxes--Real 
Pl'operty-Redemption of a 

Portion. 

HELD: Where the taxes on real prop­
erty become delinquent, the fact that 
the owner sells a portion of it does not 
relieve him from the duty of paying 
taxes on the whole amount, which he 
must do in order to clear the title to 
the remainder. Where, however, a por­
tion is sold by the proper officer, owner 
may redeem the remainder. 

August 22, 1933. 
I t appears from your request for an 

opinion that in recent years A owned Ii 
tract of land in Lewis and Clark 
County which was regularly assessed 
to him. He allowed the taxes which 
were levied on the property to become 
delinquent, but whether or not the coun­
ty treasurer ever sold the property can­
not be determined from anything be­
fore us. From time to time after the 
delinquency occurred he disposed of 
portions of the tract, but not enough 
to equal in the aggregate the whole 
thereof. Being anxious to clear the 
title to the rem:lindcr, if possible, he 
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