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price on the close of business on said 
day as is sufficient to pay the accrued 
charges. and shall thereupon issue new 
storage tickets for the balance of the 
grain to the owner thereof upon sur
render by him of the original storage 
I'eceipts. Provided, further. that it shall 
be the duty of the warehouseman on 
the first day of June of eaeh year to 
notice all storage ticket holders at their 
last known address of the pro\'isions 
of this Act." 

There being no statute prior to the 
paSl"age of this act. which was ap
llrO\'ed on February 25. 10:::3. authoriz-

, ing a warehouseman to sell the grain 
to pa~' fol' the storage, in the absence 
of the consent of the bailee and in the 
event of the failure to follow such other 
Jlroced u I'P as Illay be prescribed for the 
~ale of property stored. being the Uni
form ""urehouse Receipts Act, Sections 
4079-4126. R. C. 1\1. 1921, the procedure 
for satisfaction of warehouseman's lien 
being set forth in Section 4111, it is my 
opinion that the bailee would have no 
right to sell the grain stored for the 
purpo;;e of collecting the storage 
charges. 

The facts of each case, of course. 
lllust \)e considered separa tel~' in order 
to determine the liahility of the ware
houseman. 

Opinion No, 304 

St~lte Examiner-Special Examinations 
-Fees, 

J-II<JLD: All fees collected by the State 
Examiner, whether fOl' the annual ex
aminlltion or for examinlltion upon the 
request of 10% of the stockholdel's. 
lire governed by Sec. 27 of Ch. 105. 
Laws of 1920. 

August 15, 1933. 
You have called my attention to Chap

ter fl3, Laws of 192.'1. relating to special 
examinations, and also to Chapter 105. 
Section 6, Laws of 192fl, and ha \'e 
asked my opinion regarding the pay
lllent of the fees for It speCial examina
tion made at the request of 10% of 
the holders of the subscribed stock. 

1 desire to call your attention to 
Chapter 167, Section 2, Laws of 1H2H, 
which amends the section (in regard to 
special examinations) of Chapter !}3. 
Laws of 1923, although such amend-

ment does not appear to hear upon the 
question you have submitted. It is my 
opinion that all fees collected by the 
State Examiner, whether for the an
nual examination or upon the request 
of 100/0 of the holders of the subscribed 
stock are governerl by Section 27 of 
"aid Chapter 105, Laws of 192H, which 
provides that "all fees and expenses 
collected by the State Examiner and 
px-officio Superintendent of Bank,; 
f\'olll credit unions for examination 
shall be deposited with the S·tate Treas
urer for the credit of the general 
fll nd". and iha t ,there is no conflict 
in \'egard to such fees and that they 
are governed hy said Chaptel' 105 rathcr 
than by Chapter 167. The specific pro, 
\'isions of Section 27 must govern and 
he considered fin exception to the gen
cra I provision with reference to specia I 
pxaminations flS containerl in Chap
ter 167, 

Opinion No. 305 

State Examiner-Special Examinations 
-Fees-Fish and Game Commission, 

HELD: The State F.xaminer may 
charge the statutory fee for makin~ a 
special examination of the State Fish 
and Game Commission hy request. 

AUl,'tlst 15, 1033. 
You ha\'e asked whether or not the 

Sta te Examiner may make a charge 
fo\' a speCial examination of the Fi~h 
II 1\(1 Game Commission, b~' request. 

You have called a ttention to the Laws 
of 1fl2:3, Chapter 93, Section 2. and the 
third pamgraVh on page 251. 'I'his para
graph. a part of seetion 2. has been 
amended by the Laws of 1H2!}. Chapter 
1(;7, Section 2, which reads, in part, as 
follows: 

"Special examinations may be made 
of any county, city, town, school dis
trict, irrigation district, high school, 
bank, huilding and 10fln association or 
any othel' office, boarll 01' commission, 
whether temporal"y or penllanent, how
evel' created, and for whatever pm'
pose, having the control, management, 
collection, or Ilisbursement of any pub, 
Iic money of any charaetel' or descrip
tion, when in the judgment of the 
State Examiner it shall be deemed 
necessary, and such special examina
tions shall be charged for at the rate 
of Fifteen Dollars ($15,00) per day 
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for each examiner emplo~'ed for the 
time actually consumed, together with 
~he necessar~' transportation- - -," 
It is my opinion that the words in 

olack type of said section 2 quoted, 
gives the State Examiner the right to 
charge the Fish and Game Commission 
for such special examination, The words 
of the stlltute lire very broad. There 
are no commissions. to my knowledgp. 
in the county. which requirp examina
tions lind in order to g-ive this statute 
effect it would necessarily have to refpr 
to sta te commissions, such liS the Fish 
lind Gllme Commission. . 

'Opinion No. 306 

County Commissioners-Natural Gas
Pipe Line. No Power to Install 

-Public Purpose-Bonds 
-Taxation. 

HELD: A bOllrd of county commis
sioners hilS no power to sell bonds or 
raise money by tllxation for the pur
pose of installing or constructing II nat
nral glls line to provide for the sale of 
gas to the residents of the county. 

August 15, 1!l33. 
You request the opinion of this of

fice liS to whether or not the board of 
county commissioners of Pondera Coun
ty, can sell bonds or raise money lIy 
tllxation for the purpose of instlllling 
or constructing a nil turlll gas line for 
the sale of said glls to residents of the 
('ounty. 

Counties are political subdivisions of 
t he state, subject to legislative super
vision and control (Majors v. County of 
Lewis lind Clllrk, 60 Mont. 698) and 
hllve only such powers liS lire expressly 
given or necessarily implied. (Morse Y. 

(jranite Count~', 44 Mont. 78: Yello,v
stone Packing Etc. Co. V. HIlYs, 83 Mont. 
1; Ainsworth v. McKay, 55 Mont. 270; 
Sullivan v. Big Horn County, 66 Mont. 
45; In re Hyde Claims, 7 3Mont. 363; 
Simpson v. Sih'er Bow County, 87 Mont. 
83; Lewis Y. Petroleum County, 92 
~lont. 563.) "Powers 1I0t so conferred 
are in effect denied; a prohibition is im
plied from the failure to grant them." 
(First National Bank v. l\1issouri, 262 
U. S. 640, 665.) 

SectiOIl 4465 R. C. M. 1921, frequently 
amended, and re-enacted in full with 
IIdditions by Chapter 100, Laws of 1931, 
is the specific grant of general powers 

by the legislature to the counties. There 
is no specific power granted covering 
IIny such proposition as that you sub
mit, lind we do not believe that any 
stretch of implied power could be made 
to justify it. 

Opinion No. 307 

Justices of the Peace-Fines
Remission of Fines. 

HIDLD: A justice of the pellce has no 
lIuthority to remit II ]lllrt of a fine when 
the amount remitted reduces the fine 
below the minimum imposed by stntute. 

August 15, 1933. 
You IItl\'ise that a party lit HaYre. 

~Iontllnll, was found guilty of illegally 
possessinJ.,: a beaver skin, fined $2.5.00 
for the offense ·by the Justice of the 
Peace. The justice remitted $10.00 of 
the fine, and you desire our opinion 
as to the authority of the justice to 
remit a part of the fine when the 
amount remitted reduces the fine below 
the minimum imposer! by statute for 
such offense. 

The provisions of the stlltutes controi 
the IIcts of justices, as well as all other 
persons. The minimum fine for the of
fense named is $25.00. The justice has 
no power to impose a less fine in the 
first instllnce and cannot defeat the 
statute by remitting any part of the 
minimnm prescri'bed. 

Section 12029, R. C. M. 1921, pro
vides that if a jury assess a punish
ment helo\v the limit prescribed by law 
for the offense of which defendant is 
convicted, the court must pronounce 
sentence and render judgment accord
ing to the lowest limit prescribed. '1'here 
is no statute relating to the power of 
a justice of the peace to remit fines, 
but the legislature will go"ern in such 
matters. The statute is clear and must 
control. 

Opinion No. 308 

State University-Nonnal College-Di
plomas-Certificates-Teachers 

-Citizenship. 

HELD: ;SOo diploma frow any unit 
of the Unh'ersity must assume to grant 
Ilny graduate who is not a citizen IIny 
right to tellch in the public schools of 
this state. 

cu1046
Text Box

cu1046
Text Box




