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to put a check upon public officers in 
the expenditure of moneys authorized 
under the general laws, and in the col­
lection and expenditure of which the 
taxpayers have no direct vote. 

In our opinion the legal voters of 
the district, who are taxpaying free­
holders therein, have the power to au­
thorize a le,-y to produce amounts in 
excess of the maximums specified in 
Section 5, Chapter 178, J~a ws of 193:3. 

Opinion No. 298 

Water Rights-State Lands-Easements 

HELD: A water right may be per­
fected when water from springs has 
been appropriated on state land and 
com-eyed across said land through a 
pipe line without securing a right o~ 
way in the form of an easement from 
the state. 

August 10, 1933. 
You ask "whether or not a water 

right is perfected when water in the 
form of springs has been appropriated 
on sta te land and conveyed across said 
land through a pipe line without secur­
ing a right of way in the form of an 
easement from the state." 

It appears from the report of the 
state forest warden attached to your 
letter that three persons who own and 
occupy tracts adjoining state land are 
obtaining their supplies of water thru 
pipes which tap four springs located 
on said state land. 'It further appears 
that the predecessors in interest of at 
least two of these occupiers followed 
the provisions of Sections 7100 and 
7101, Revised Codes 1921, in appropri­
a ting or attempting to appropriate the 
waters of three of the springs. The re­
port also discloses that two permitees 
who occupy small tracts of said state 
land have no water available for do­
mestic use unless permitted to take 
water from one or another or all of 
~aid springs. 

The rule is universally recognized 
that in order to acquire a water right 
on ,the private land of another, one 
must acquire an easement in such land. 
An easement can be acquired only by 
grant from the owner, by condemna­
tion proceedings or by adverse user. 
(Prentice v. McKay, 38 Mont. 114). 

This rule, however, has no applicll­
tion to public land. The laws of Mon-

tana give a person the right to go on 
the public domain for the purpose of 
appropriating water flowing through 
the same or ha ,-ing its source therein. 
The diversion of such water may be 
made by a ditch, flume, pipe or aque· 
duct. (Section 7093 et seq., Re,ised 
Codes 1921; Smith v. Denniff, 24 Mont. 
20; Prentice v. McKay, supra.) 

The first appropriator on a stream or 
>=pring is entitled, b~' drtue of his 
prior right, to the use and enjoyment 
of the water to the full extent of his 
original appropriation, even when this 
includes all of the water of the stream 
or spring, and this right continues so 
long as he applies all of the water 
appropriated to some useful or hene­
ficial purpose. (Mettler v. Ames Realty 
Co., 61 Mont. 152; 2 Kinney on Irri­
gation and Water Rights, sec. 781; 40 
Cyc. 714-718). The legislative declara­
tion is that, as between appropriators. 
he who is first in time is first in right. 
(Section 7098, Revised Codes, 1921). 
If it be so tha t the th ree persons 

mentioned above have ,-alidly appro­
priated all of the water which flows 
from the four springs in question, then 
the fact that the permitees are without 
any water is of no consequence in the 
case. In Montana, moreo'-er, no pref­
erence right is I,riven to a junior ap­
propriator for the use of water for do­
mestic purposes. 

It may be well to add that a person 
can acquire a water right by adverse 
u~er as against the state. (State Y. 
Qua ntic, 37 Mont. 32). 

Opinion No. 299 

SchooIs-SchooI Districts-Indebted­
ness, Limitation of. 

HELD: A school district, with or 
without a favorable vote of the tax­
payers concerned, may not incur in­
debtedness, bonded or otherwise, which 
in the aggregate exceeds 3% of the 
value of the taxable property in such 
school district. 

August 11, 1933. 
On July 17, 1933, the Board of Trus­

tees of School District No.1 of Lewis 
and Clark County requested your opin­
ion on the following questions, to-wit: 

;'1. Under an act of congress known 
as the Industrial Hecovery Act, the 
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ferleral government will donate 30% 
of the cost of certain municipal im­
prO\-ements, which the board under­
stands includes school districts, if up­
prc,\-ed by the representative of the 
~overnment, and admnce the balance 
upon the condition that such balance 
be repaid at the rate of 6% of the 
principal each year for 25 years, which 
will cancel the obligation. If the 
Board makes application for such aid 
and it is appro\-ed, will it be necessary 
to submit the question of incurring 
i"uch obligation to the electors of the 
school district in .the manner provided 
by Chapter 25, Laws of 1931, or any 
other law? 

"2. If the obligation to pay the gO\-­
ernment said balance of 70% of such 
~o\-ernment aid should, together with 
the present bonded indebtedness of the 
rlistrict, exceed three per cent of the 
assessed valuation of the district, could 
the district in view of the provision 
of said act of Congress, and section 
n. Article XIII. of the sta,te constitu­
tion incur such obligation either "ith 
or without a vote of the qualified 
electors of the district?" 

Hecently, because of the importance 
of the matter. you asked us to give 
~-ou an opinion upon the questions of 
la w invoh-ed therein. 

Section 202 of the N Mional Indus­
tl"ial Recovery Act provides, among 
other things, that "the Administrator, 
under the direction of the President, 
,.;hall prepare a comprehensive program 
of public works, which shall include 
among other things the following: Con­
~truction, repair, and improvement of 
[lublic highways and park ways, public 
buildings, and any publicly owned in­
strumentalities and facilities." 

So much of Section 203 of the Na­
tional Industrial Recovery Act as is 
pertinen t here, is as follows: 

"'Vith a view to increasing employ­
Illent quickly (while reasonably secur­
ing any loans made by the United 
States) the President is authorized 
and empowered, through the adminis­
trator or through such other agencies 
as he may designate or create, (1) to 
construct, finance, or aid in the con­
struction or financing of any public 
works project included in the program 
prepared pursuant to section 202; (2) 
upon such terms as the President shall 
prescribe, to make grants to States, 

muniCipalities. or other public bodies 
for the construction, repair, or im­
provement of any such project, but no 
such grant shall be in excess of 30 
per celitum of the cost of the labor 
and materials employed upon such pro­
ject: (3) to acquire by purchase, or 
hy exercise of the Jl(lwer of eminent 
domain, any real or personal propert~­
in connection with the construction of 
an~- such project, and to sell any se­
curity acquired" • " or to lease any 
such property with or without the 
privilege of purchase." 

Subdh'ision (a) of Section 1, Chap­
ter 147, Laws of 1927, is as follows: 
"'l'he Board of Trustees of any school 
district within this state is hereby \-est­
ed with the power and authority to 
issue and negotiate coupon honds on 
the credit of the school district for any 
one or more of the following pUl"pOses: 
(a) . For the purpose of building, en­
larging, altering, repaiting. or acquir­
ing by purchase one or more school 
houses in said district; fUl'lIishing and 
equipping the same, and purchasing" 
the necessary lands therefor." 

Section 8 of said Chapter 147 pro­
\'ides that "school district honds ...... 
:;,hall not be issued unless authorized at 
a duly called election at which the ques­
tion of issuing such bonds was sub­
mitted to the electors of the school dis­
trict; and no such election shall be 
called unless there has been vresented 
to the Board of Trustees a petition ask­
ing that such election be held and such 
question be submitted, signed by not 
less than twenty per centum (20%) of 
Ow qualified registered electors resid­
ing within the school district, who are 
taxpayers upon property therein and 
whose names nppear on the last com­
pleted assessmellt roll for state, county 
antI school district taxes." 

I f it he not in the treasury it is onlr 
thl"Ough an additional tax levy or a sale 
of its bonas that a school district may 
oJltllin money with which to build or 
l'epair school houses. To Huthorize the 
issullnce of such bonds a substantial 
compliance with the provisions of sec­
tion 8, supra, is necessary. (Hausworth 
v. ~:lueller, 25 Mont. 156; Hay v. Alder­
son,· 49 Mont. 387; Tax Commission 
Case, 68 l\:lont. 450). '.rhat the board of 
trustees may ha \-e to dea I wi th the 
federal government does not alter the 
I;ituation. &hool boards ilU\-e only 



204 OPINlOXS OF THE ATTORXEY GENEHAL 

such pO"'ers as are expressly granted 
h.I' statute and such as are necessaril)' 
implied from those expressly granted. 
(~fcNair Y. School District No. 1. R7 
Mont. 423). 

Section G of Article XIII of the Con­
stitution reads, in part, as follows: 

"N·o city, town, township or school 
district sha II be a llowed to hecome in­
debted in any manner or for any pur­
pose to an amount. including existing 
indebtedness, in the aggregate exceed­
ing three (3) per centum of .the value 
of the taxable property therein, to be 
ascertained by the last assessment for 
state and county taxes previous to 
the incurring of such indebtedness, 
and all bonds or obligations in excess 
of such amount gi,en by or on behalf 
of such City, town, township or school 
district shall be yoid * * *." 
In yie,,' of the prohibitory character 

of the language just quoted, it is plain 
that a school district, with or without 
a favorable yote of the taxpayers con­
cerned. may not incur indebtedness. 
bonded or otherwise, which in the ag· 
gregate exceeds three per cent of the 
mlue of the taxable property in such 
school district. The constitutional lim­
itation is clear and unambiguous and 
means just what it says, namely, that 
no indehtedness can be contracted in 
any manner or amount, for any purpose. 
in excess of the prescribed limit. (State 
Y. City of Helena, 24 Mont. 521 ; Butler 
I'. Andrus, 35 Mont. 575; Lepley v. Cit~· 
of Fort Benton, 51 Mont. 551; State ex 
reI. Henderson v. Dawson County. R7 
~Iont. 122). 

'Opinion No. 300 

Grain-Warehousemen-Right to Pw'­
chase Grain Stored. 

HELD: Chapter 8.'5. I~aws of 1933. 
amending Sec. 3588, R. C. ~L 1921, au­
thorizes warehousemen to 'Purchase 
grain stored with them, when ordered 
sold, unless intent of order to sell is to 
make him agent to sell or broker for 
storer. 

August 11, 1933. 
You submit a controversy inyolving 

the sale of grain at Pleyna, ~lontana. 
The correspondence indicates that there 
is some dispute regarding some of the 

facts and that possibly not all of the 
facts are disclosed. 'Ve are, therefore, 
not in a position to pass upon them. 

']'he question of law ill\'ol\'ed seems 
to be whether upon the surrender of 
the storage ticket by the holder. ac­
COIl1l)aniecl by general instructions to 
sell his wheat. the warehouseman may 
himself purchase the wheat at the 
market price. This question inyoll'es 
the construction of Section 35&<:: R. C.~1. 
1!)21 as finally amended by Chapter ::\5. 
Laws of 1938, l-eading as follows: 
"Upon the return of tlie receipt to the 
proper warehouseman, properly en­
dorsed, and upon payment or tender 
of all advances and legal charges. gl'llin 
of grade agreed' upori, of equal quality 
or value and quantity equal to that 
placed by him in Rtore shall be deliv­
E'red to the holder of such receipt with­
in forty-eight hours after the facilities 
for receil'ing the same have been pro­
vided, or at the option of the owner 
snch warehouseman shall deliver such 
)!'rain at terminal. or if mutually agreed 
the equivalent market value thereof on 
said date, less any freight and storage 
charges to terminal, and such other 
charges as may be allowed b~' the Com­
missioner of Agriculture." 

There is no question but that the re­
lation existin)!, upon issuing the stor­
age ticket is that of hailment. In fact. 
the ticket itself recites that· fact. A 
hailment has been defined as a "de­
livery of personalty for some particu­
lar purpose, or on mere deposit, upon 
a contract, express or implied. that 
after the purpose has been fulfilled it 
shall he redelivered to the pel'son who 
delivered it, 01' otherwise dealt with 
according to his directions, or kept 
until he reclaims it, as the case may 
he." (6 C.' J. 1084. Section 1.) 

In State v. Broadwater Elevator Co .. 
61 Mont. 215, 201 Pac. 687, 'where the 
elevator was instructed "Sell our wheat 
immediately at l\:[pls price and send 
draft to me. Wire price today·at which 
sold," the court held that inasmuch as 
the wheat had been previously disposed 
of, the elevator company could noi 
later claim that there was a sale of the 
wheat to itself as there was not at 
that time· nor afterwards in existence 
any subject matter with reference to 
which the parties could contract, es­
peCially where the books of the elel'ator 
contained no entry of the purchase as 

cu1046
Text Box

cu1046
Text Box




