
OPI:\"IO:\"S OI<' THB ATTOU:\"EY GE:\"ERAIJ 197 

"(c) A national banking association 
may, \\ith the approval of the Comp
tro\lel- of the Currency, establish and 
',perote new branches: (1) Within tht' 
limits of the dty, town or yillage in 
which ~aid association is situated. if 
such establishment and operation are 
at the time expressly authOlized to 
State banks by the law of the State 
in question; and (2) at any point 
within the State in which said asso
ciation is situated, if such establish
ment and operation are at the time 
authorized to State banks by the stat
ute law of the State in question h~
language specifically granting such 
authority affirmath-el~- and not mcrd~' 
h~- implica tion or recognition, and sub
ject to the restrictions as to location 
impoSolil hy the law of the S ta te on 
Rtate Banks_-" 
In view of the language used hy the 

731"(1 Congress, particularly the part 
in heavy type, it is my opinion that 
Congress did not intend to give na
tional banks any greater privilege than 
state banks; that national banks would 
he subject to the same restrictions as 
",tate hanks in regard to location and 
that the written consent of the Super
intendent of Banks in ~rontana would 
he necessary for such consolidation and 
to maintain and operate offices hy a 
national bank. 

Opinion No. 292 

Sccl-etary of State-Duties-Pl'oposed 
Constitutional Amendment, 

Publication of. 

HE,LD: '1'he Secretary of State ma~' 
not exercise his discretion but nlluit 
publish a proposed amendment to the 
"tate constitution in accordance with 
Sec. fI, Art. XIX, even though the hill 
submitting the proposed amendment 
he of douhtful validity. 

August 7, 1933. 
You request ad,-ice on the following" 

proposition: The twenty-third Le/,>1.s
lative Assembly of Montnna passed 
Renate Bill 30, now Chaptel- 52. Laws 
of 1933, providing for the submission 
to .the electorate of a Constitutional 
Amendment, adding Section -Hi to Ar
ticle V. The amendment llUrports to 
provide for a state budget. 'l'he jour
nal of the House shows that the bill 
was not entered in fuIl thereon as re-

quired by Section 9. Article XIX of the 
Constitution, neither was the title of 
the Bill entered on the House .Tournal 
on third reading. 

You desire an opinion from this of
fice as to whether or not your depart
ment should proceed with the publica
tion of the proposed amendment in 
,-iew of the fact tha t the act does not 
comply with some of the provisions of 
the Constitution g-overning the suhmis
sion of a mendmentJ':. The biJI being of 
doubtful validity. ~-ou desire to avoid 
the waste of public funds by uReless 
I,ublica tioll, if possible. 

1t is our opinion that your duty in 
this instance is purely ministerial and 
that ~-ou haye no discretion in the 
premises and mnst have the puhlica
tion made as provided in Section fI, 
Alticle XIX of the Constitution. "If 
the law direct an officer to perform 
an act in regard to which no discre
tion is committed to him, and which, 
upon the facts existing, he is bound to 
perform, then the act is ministerial. 
... " Roherts v. United States, 176 

U. S. 221; 40 C .. T. 1210. 
S'ectiun 9. Article XIX referred to 

above directs the publication of pro
posed amendments. It provides that 
the Secretary of State shall cause snch 
publication to be made, leaving no dis
C'l'etion to such officer. Mandamus will 
lie to compel a public hoard or officer 
to do a ministerial act, (State y. Board 
4-2 Mont. G2; State \". Rotwitt. 15 Mont. 
:!9; Sta te v. Moulton. 57 ~font. 4-14) 
and if you refused to make the puh
lication a writ of mandate would no 
doubt be g"ranted to compel the pub
lication. Furthermore, to determine 
whether an Act is legal or not is a 
power vested exclusively in the comts. 
(Kadderly Y. City of Portland, 74 Pac. 
710; State v. HaIl, 15!l N. W. 281; Boyd 
'-. Olcott, 202 Pac. 431.). 

'l'he constitutional question illyo!\'ed 
in Chapter 52 has not been decided by 
UUl' Supreme Court in a very satisfac
tory way. In Durfee v. Harper, 22 
Mont. 3.54 it was held that an amend
ment not entered on the .Tournals of 
the two Honses was not legally sub
mitted. This decision was by Justice 
HUllt, concurred in by Chief Justice 
Brantly and Justice Pigott. In State 
\". Alderson, 49 Mont. 387, it was held 
that publication of a proposed amend
ment for less than three months was 
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not a legal submission. In the Tax Com
mission ease, 68 l\Iont. 450, three of the 
fh'e Justices held that an amendment 
that was entered in full on the Journal 
of the House but not on the .Journal of 
the Senate was a "substantial com
pliance" with the law .. Justices Galen 
and Cooper vigorously dissented. Both 
the majorit~· and minority opinion cited 
numerous adjudicated cases to support 
their respective conclusions. Section n. 
Article XIX of our Constitution Pl-O' 

vides that .proposed amendments shall 
he entered in full on the respective 
Journals of each House. It is difficult 
to reconcile the majority decision in 
thc '!'ax Commission case with this 
plain command of the Constitution. hut 
this case is almost directly in point 
with the matter ~-ou submit. and is th(> 
latest expression of our Supreme Court 
lind must govern until modified or 
overruled. 

From any view of the matter, we are 
therefore of the opinion that you are 
required to cause publication of the 
proposed amendment. 

(Note: See Tipton v. Mitchell. H7 
:Uont. 420, where Secretary of State'was 
enjoined from publishing because of de
fects in legislative action in passing 
the Act.) 

Opinion No. 293 

Banks and Banking-RepOl·ts-State 
Banks-Federal Reserve Bank

Superintendent of Banks. 

HELD: 'J:he Superintendent of Hank;; 
is not authorized nor permitted by Sec. 
(~5, Chapter 89, Laws of U)27, to gi\-e 
to Federal Reserve Bank information 
concerning all state banks and to com
ment upon, classify or make compari
sons as to financial condition. 

August S, 1933. 
You have asked my opinion with re

gard to your duty and power concern
ing the following telegraphic request 
from the Federal Reserve Bank of 
:\linneapolis: 

"I today received request as follows 
from Governor Black of J;~ederal He
sene Board Washington Stop Desire 
full information as follows list of 
nonmember banks in Ninth Federal 
Reserve District divided into gronps 
as follows First banks that are in good 

condition Second banks in fair condi
tion which can obtain locally such 
financial assistance as will afford 
.them relief in matter of LIIliJital struc
ture Third banks that are in a weak
ened condition and will require as
sistance in way of preferred stock to 
build up and strengthen their capital 
structure certainly before June 1934 
Fourth hanks that are or in the near 
future may become emergency cases 
and may require attention now in the 
matter of rebuilding capital structure 
through preferred stock and or may 
need additional credit Stop First list 
need only contain name location cap
ital ~tructure deposits Stop Second 
list should contain same information 
as first together with information as 
to how their condition can be aided 
locally Stop Third list should contain 
detaile<l informa lion as to assets and 
liabilities and concrete statement of 
aid needed Stop Fourth list should 
present full picture of each bank 
named with statement as to present 
and Immediate needs of each bank 
Stop Please give this information in 
full also please submit list of closed 
banks in your state with as full in
forma tion as possible as to the con
ditions so that consideration may be 
given to reopening of such banks or 
payments of dividends by each closed 
bank out of its own assets or with aid 
of reconstruction finance corporation 
financing Stop Also please giYe state
ment of localities in your state in 
which there arc no banking facilities 
with suggestion as to possibility of 
establishing banks in such localities 
with or without government aid so 
that no community shall be without 
banking facilities Stop All this infor
mation is necessary that Federal Re
serve Board may consider general 
banking situation and condition of 
each bank that needs some relief in 
e,-olving plan not only for remedying 
condition of member banks but of non
memher banks as well as providing 
localities without banking facilities 
with such facilities." 
The IIUlgnitude of this request is 

rather amazing. I find nothing in our 
han king laws which either compels or 
authol'i?~s the Superintendent of Banks 
to comply with such a sweeping request 
and subjecting our state banking sys
tem to such complete domination by 
the Federal Heserve System. 
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