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July 6, 1933. 
"Te acknowledge receipt of yours of 

June 30, sulmlitting a bill of $214.20 
filed by Joseph Y. Flaherty, Court Re
porter of SU"er Bow County for pre
paring transclipt in the case of Stand· 
ard Oil Company of California v. Idaho 
Community Oil Company in which the 
State of Montana is Intervenor, and 
requesting an opinioll as to whether or 
not you may legally pay such claim. 

This action was instituted during the 
administration of Mr. Foot, our prede
cessor, and the claim approved by his 
Chief Deputy, Mr. Ketter. 

There is no specific sta.tutory provi
sion placing the duty to pay such claim 
upon your department. but your depart
ment would be the Chief beneficiary of 
an~' judgment rendered by the court in 
favor of the state. In such matters it 
has been the practice of ·the Board of 
Examiners to direct the payment by 
that department or division of the state 
government most interested in the suc
cess of the particular action. 

"Te are of the opinion that the claim 
is a legal obligation of the state and 
that you are authorized to pay the same 
after its approval by the Board of Ex
aminers. 

Opinion No. 267 

Counties-Bonds-Interest--SpeciaJ 
Levies-Funds. 

HELD: If money is lacking in the 
special funds provided for by Section 
25, Chapter 188, Laws of 1931, to pay 
the interest on county bonds, money 
may be taken from the general fund of 
the county for that purpose. 

July 8, 1933. 
You advise that the county is una hie 

to pay the interest on its bonds, and 
ask for advice under the circumstances. 

Section 25, Chapter 188, La \vs of 1931, 
provides that the board of county com
missioners must levy a separate and 
special tax upon all taxable" property 
in the county,' for the payment of in
terest on and plincipal of each series 
or issue of bonds outstanding, and the 
tax levy for anyone series or issue of 
honds must be entirely separate and 
distinct from such levy for any other 
series or issue of bonds. Under this 
statute the levies are made separately 

and it would seem to me the money so 
collected would be available for thl' 
specific purposes indicated and the sep· 
arate amounts could be definitely ascer· 
tained from the county records. 

Section 26 of the same statute pro· 
'ides for the penalty upon the part of 
the county commissioners for failure 
to make this levy and the procedure in 
case it is not made. If this has been 
done, it would certainly appear that 
sufficient funds should be available to 
take care of .the interest as the general 
fund comes from exactly the same 
sources. If there is lacking money in 
the special funds to take care of the 
interest I would recommend that money 
might be taken from the general fund 
of the county for that purpose. 

Opinion No. 268 

Schools-Finance-Levies-Warrants 
--Statutes. 

HELD: (1) The ten mill levy pro
yided for in Chapter 179, Laws of 191m. 
does not relate to high schools. 

(2) Section 4, of Chapter 160, Laws 
of 1933, makes it mandatory upon the 
board of trustees to retire outstan(ling 
warrants by one or the other of thl' 
methods provided. 

July 10, 1933. 
Your request for an opinion is as 

follows: 
;;1. Chapter 179, session laws of HlHH 

amends section 1203 of the R. C. :'II. 
1921 as amended by chapter 145, se;;
~ion laws of 1929. This section pro
yides for a Reserve Fund for elemen
tary and high schools. It states that: 
;The Board of County Commissioners 
shall thereupon levy a special tax for 
such purposes, not exceeding ten mills 
per dollar on the taxable property of 
the district, * * •. " 

HQuestion: Does this mean that a 
part of the ten mill district levy may 
he used for the purpose of creating a 
reserve fund for the high schools main
tained by the district? 

H2. Chapter 160, Laws of 1933, pro
"ides for funding school district war
rants outstanding June 30, 1933. In 
section 3 it states: '. • • lUay provide 
for the payment of such warrants • • 
• *.' In section 4 it states: .• • • must 
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immpdiatply prior to or at the time . . . ' 
"Question: Is it compulsory that 

school trustees ei·ther issue funding 
bonds to' retire all outstanding war
rants or that they make a levy to re
tire such warrants before July 1. 
1936?" 

Section 1203, R. C. M. 1921, is incor
porated in Chapter 97, Part III of the 
Political Code. The chapter comprises 
Sections 1201 to 1218, inclusive: Sec
tion 1200 was enacted in 1001, and 1211 
and 1212 in 1001 at the Extraordinary 
Session. The balance of the chapter 
was enacted either in 1895 or prior 
thereto. The entire chapter deals exclu
~ively with the "common schools," ex
cept that in Sections 1211 and 1212, 
enacted in 1921, reference is made to 
"high schools," but such reference re
lates only to the method of distrihuting 
the revenues received from the Federal 
Government for certain "bonuses, roy
alties anci rentals." 

In State v. Dawson County, 87 Mont. 
122, at page 133, our Supreme Court 
held that "high schools" is comprised 
in the term "common schools." In that 
case, however, the court said: "Under 
constitutional authority, the legislature 
may either leave the matter of high 
school education to the several school 
districts of a county 01' provide a dif
ferent method of rule or government 
for this class of 'common schools'." 

Our legislature, in all matters of rev
rnue, has very clearly and distinctly. 
provided a different method for our 
high schools and our "common schools" 
or elementary schools. The term "com
mon schools" is frequently used in the 
~tatutes in a way that the term is 
clearly meant to apply to what is desig
nated in later statutes "elementary" 
schools, and is clearly intended by such 
use to differentiate between such 
schools and .high schools. This conclu
sion cannot be successfully contra vert
cd when the term "common schools" is 
analyzed as used in such statutes as 
1201, 1202 and others. The meaning 
given to common schools in State v. 
Dawson County, supra, may subse
quently, and probably wiJI, lead to wi{r 
ing out entirely the distinction between 
eommon and high schools in matters 
of revenue and in all other particulars, 
but certainly the legislature up to 1938 
has clearly maintained a distinction be-

tween the two classes of schools in all 
matters relating to their revenues . 

Going back now to Section 1203 ori
ginally enacted in 1901, amended in 
1007, in 1913 and again in 1919 and 
appearing in our present code as var
iously amended: The section as it ap
pears in Revised Codes of 1921 wa~ 
amended by Chapter 145. Laws of 192D. 
and again by Chapter 179, Laws of 
198:3. Nowhere in the checkered career 
of the section is any referf'nce marIe 
to any school except district or com
mon schools, except 12] 1 a nrl 1212 here
tofore referred to. Up to H),21 "common 
schools" were used to designate elf'
mentary schools. Thereafter the tprm 
employed to describe the elementary 
schools was "district" or elpmentar)' 
schools. 

Chapter 179, Laws of 1933, is tllP 
first instance where any rf'ference ha" 
heen made in the statutes tha t tends to 
eonfuse the provision of the sta tutPl'; 
relating to the revenues of the two 
kinds of schools, and this is done in an 
amendment to a section of the 1921 
codes and the amended section is II 

part of a cha'pter heretofore devoted 
exclush'ely to "common or district" 
schools. No reference is made to high 
schools in the title of the 1933 amend
ment, and the meaning of the 1933 act, 
in its application to high schools, is 
not clear. Chapter 145, Laws of 1!)2!l. 
does not refer to high schools, but the 
same provision containing the same 
wording about the 10 mill levy is in 
both the 1929 act and the 198.'1 act. ]n 
I.oth acts the phrase appears, "such 
special tax shall be levied upon each 
taxpayer of such district." As the 1W,) 
act has been construed, in practiee. as 
Hpplying to elementary schools only, it 
would appear tha t the reference to high 
schOOls in the 19.'1.'1 amendment was 
thrown into the amendment without 
a ny purpose to ha "e the 10 mill pro
,'ision in the latter part of the act 
II pply to high schools. 

Furthermore, high school revenues 
nrc produced by a county-wide levy, 
nnd the provision in Section 1203 re
lating to the 10 mill le,'y makes such 
leyy "upon each ta.xpayer of the dis
trict." Again, no pro\'ision is made for 
the distribution of the re"enues derived 
fl'om the 10 mill levy between the high 
schools and the common or elementary 
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~ehools. If it be assumed that the high 
~chools should have any portion of the 
10 mill levy, the distribution would 
ha ye to be made by arbitrary ruling. 
And, again, Section 86 of Chapter 148, 
(Subchaptel' 5) Laws of 1931, provide~ 
that the high school levy for mainte
na nce shall not exceed 7 mills. 

'Ve are therefore of the opinion that 
the 10 mill pro'.ision of the 1933 ampnd
ment to See-tion 1203 does not rela te 
to high schools. 

Replying to your second question, we 
are of the opinion that Section 4 of 
Chapter 160, Laws of 1933, makes it 
mandatory upon the board of trustees 
to retire outstanding warrants hy one 
or the other of the two methods pro
yided. 

Opinion No. 269 
Schools--Funding Bonds-Warrants 

-School Districts. 

HELD: That Chapter 160, Laws of 
l!)33. only authorizes tbe issuance of 
funding bonds to take up outstanding 
warrants. and bonds can only be issued 
to the extent of, and for the purpose 
of, taking up such outRtanding war
rants. 

July 10, 1933. 
"re quote from ~'our request for an 

opinion as follows: "As you are aware. 
. Chapter 160 of the 1933 Session Laws 

authorizes the board of trustees of any 
school district in the state to issue 
funding bonds for warrants outstandinl-( 
.Tune 30, 1933, and it also implies that 
the cash on hand belonging to the gen
eral fund and the reserve fund of a 
school district on .Tune 30, 1933, need 
not necessarily be applied on outstand
ing warrants, but may be reserved for 
the operation of the schools hetween 
.Tuly 1 and "'o\'el11ber 30, Hlflfl, within 
certain limitations." 

You inquire if, instead of reserving 
any money for the use of the schools. 
that money has been used in taking up 
warrants, a portion of the expense for 
the conducting of schools between Jul~' 
1 and November 30, Hl33 may be in
cluded within the bond issue authorized 
u" said act and in excess .of warrants 
olltstanding on June 30. . 

To this inquiry we would reply in 
the negative. The law only authorizes 

the issuance of funding bonds to take 
up outstanding warrants, and bOll(lI;, 
can only be issued to the extent of 
and for the purpose of taking up such 
outstanding warrants. 

Opinion No. 270 

Nepotism Act, Construction of
Occasional Work. 

HEIJD: The Nepotism Act does 1I0t 
proyide for any exemptions for occa
sional work and therefore the appoint
ment lIy an officer of a relath-e to do 
occasional mimeograph work is prohih
itp(\ b~' the Act. 

July 11. 1933. 
You have submitted the question 

whether or not the appointment amI 
emplo~'ment by an officer of a relath'e 
to do occasiona 1 mimeograph work, is 
a violation of the Nepotism Act (Chap
ter 12, I~a ws of 1!)3:3). You sta·te tha t 
the appointment is made on the basis 
of merit and t,hat no other person in 
Virginia City is competent to do this 
work. 

In opinions 1\0. 117 and 179 (thi~ 
1'01.) we advised that we were unaule 
to addse that an officer who appoints 
n relath'e on the basis of merit rather 
than rplationship would not he violat
ing the law. 

Section 2 of the Act makes it unlaw
ful to apl)oint "to any position of trust 
or emolument," and Section 3 prescribes 
the penalty for a public officer who 
has the "right to make or appoint any 
person to render services to this state 
or any subdivision thereof, and who 
shall make or appoint to such sery
ices * • *." In view of the wording of 
the act, we are unable to find any 
\'alid reason for making any distinction 
between part .time and full time work 
or between occasional piece work or 
regular work. While the employment 
of a relative to do occasional mimeo
graph work amounting to a very smllll 
sum per month seems relatively harm
less yet the legisla ture did not see fit 
to make any distinctions or to provide 
for any exemptions in such cases. More
over, should we attempt to prescribe 
exemptions, which we have no author
ity to do, it would ue most difficult to 
find a stopping place. 

We are therefore unable to addse 
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