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monthly period. Hence, it was not a 
permanent, but only a temporary em
ployment." 

It has been held by prior attorneys 
general that county commissioners may 
authorize permanent deputies for COUll

ty officers, which would include county 
treasurers in counties of the sixth and 
seventh classes, and that the salaries 
of such officers are $137.50 per month. 
'Vith this conclusion we agree. (Opin
ions of Attorney General, Vol. 12, p. 
273; Vol. 14, p. 17.) 

Many county attorneys in other coun
ties have advised the commissioners 
that they may allow deputies to treas
urers not in the nature of permanent 
or regular deputies, but who may con
tinue in office from month to month. 
and that in doing so, the commission: 
ers may fix the salaries of such depu
ties. 

'Ve are not prepared to say that the 
county attorneys so adYising their com
missioners have erred. The entire mat
ter is very confusing and could only be 
definitely settled by decision of the 
Supreme Court of this state on the par
ticular question, or by the enactment 
by the legisIature of a complete and 
df-finite statute or statutes on this ques
tion which would lea\-e no doubt as to 
the intent of the legislature. 

Opinion No. 261 

Schools-High Schools-Budgets
County Commissioners-Board 

of Review. 

HELD: The Board of County Com
mis~ioners has the power to change the 
budget of a high school district in any 
lla'rticular it may deem advisable, but 
the final decision, in certain instances, 
is vested in the board of review. 

June 20, 1933. 
You request an opinion on the fol

lowing question: "After the Budget 
Board has arrh-ed at and submitted a 
budget as provided in Section 90 afore
said, then may the county commission
ers change such budget or is it their 
dut~- to make a levy strictly in accord
ance with it?" 

The board of county commissioners 
is the board of budget supervisors. (Sec
tion 2, Chapter 146, Laws of 1931). The 
budget board shall meet on the fourth 

:Monday in July to consider the prelim
inary budgets. (Section 12, Chapter 178. 
Laws 1933.) Section 13 of said chap
ter, provides: 

"At such meeting the budget hoard 
shall have the power to make any 
changes or corrections it may deem 
necessary or proper in any item 01' 

amount contained in any high school 
budget, either by eliminating or strik
ing out any item or amount contained 
therein, or by increasing or reducing 
the amount of any item, and when it 
appears to the budget board that the 
amount proposed to be expended for 
an~- item, as shown by a preliminary 
high school hudget, is in excess of the 
amount actually required to be ex
pended for such item, the board must 
reduce such amount to the amount ac
tually required to be expended there
for: provided, however, that in the 
event the board of budget supervisors 
shall reject any such budget in whole 
or in part it shall cause the reasons 
for its rejection to be spread upon its 
minutes and a copy thereof to be im
mediately furnished to the chairman 
of the board of trustees which has sull
mitted the budget, and p.rovided fur
ther, that no final action on said 
budget shall be taken by the said 
board of budget supervisors until after 
a hearing thereon shall have been had, 
which hearing shall be held by the 
said board of budget supervisors on 
the first Monday in August after said 
budgets shall have been submitted. At 
said hearing the chairman of the 
board of budget supervisors, or a 
member of that body appointed by 
him; the chairman of the board of 
trustees of the district or county high 
school submitting such budget, or a 
member of the board appointed by 
him; and the county superintendent 
of schools shall constitute a board of 
review. This board of review shall 
have the power and it shall be its dut~' 
to consider such rejected budget and 
to arrive at a budget by a majority 
vote which shall not be subject to fur
ther review." 

It will be noted that tile budget 
hoaTd may "eliminate," "increase," or 
"decrease" any item in the hudget sub· 
mitted, but before final action the budg
et supervisors must, if it has rejected 
such budget in whole or in part, give 
notice to the trustees and hold a hear
ing, which shall be h~ld before the 
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board of re\'iew provided for therein, 
and the decision of the board of review 
shall be final. 

The board of count~· commissionerR 
has the power to change the hudget in 
any particular it may deem ndvisable 
hut the finnl decision, in certain in
i"tances, is yestpd in the bonrd of re
view, 

Opinion No. 262 

Schools-Teachers-Life Certificate to 
Teach-University-Collegoe-

Students-Contracts. 

HELD: 'Vhen n student matriculntes 
nt.a college, the rules ,and regulations 
of the college then in effect, and the 
payment of the required fees by the 
student, cl'entes a contract be~ween the 
college and the student which the state 
mny not impair, and therefore, a stu
dent who matriculated ,prior to the 
t'nnctment of Chapter 147, Laws of 19.'31. 
(Sec. S) ,is entitled to a life certificate 
to teach after she has successfully 
taught for 27 months, after graduntioll. 

June 20, 1033. 
You request my opinion whether Mrs. 

'Vm. Gregg of Polson, Montann, is en
titled to'a life certificate to teach in 
the schools of ~fontana, after haYing 
satisfactorily taught su))sequent to 
graduation from the University of 
~Iontann for twenty-seven months. 

Mrs. Gregs- wns formerly Miss Eliza
beth ~"'rye. She graduated at Missoula 
in 1930. At the time of her graduation, 
the statute provided that ufter teach
ing for twenty-seven months subsequent 
to graduation she would be entitled to 
a life certificate. (Sub-section 2 of 
Section 7, Chapter 131, Laws of 1923, 
amending Section 1092 R. C. )1. 1921.) 
In 1931 the legislature further amended 
Section 1002 extending the time a grad
unte must successfully teaCh, from 
twenty-seven to thirty-six months, be
fore being entitled to a life certificate. 
(Section S, Chapter 147, Laws of 1931.) 
At the time Mrs. Gregg gruduated in 
11)30, the University at Missoula issued 
to her a diploma or certificate reciting 
the statutory provision then in effect 
providing that after successfully teaCh
ing for twenty-se\'en months she would 
be entitled to a life certificate, 
~'hequestion is as to whether Mrs. 

Gregg shall be required to teach the 

thirty-six months required by the new 
law or the twenty-seven months l'e
quired by the statute in force at the 
time she graduated, and which was 
made a part of her certificate of gmdu
ation. 

When a student matricUlates at a 
college, the rules and regulations of the 
college then in effect, and the payment 
of the required fees by the student, 
creates a contract between the college 
and the student. (People v. Belleyue 
Hospital Medical College, 14 N. Y. S. 
490). In State v. Barrett, 25 ~Iont. 112, 
our Supreme Court said: "* * * A stat
ute which imposes new conditions * • * 
is repugnant to the Constitution ns 
being a law. impairing the obligation 
of a contract" .. *." 'Ve are there
fore of the opinion thnt the added re
quirement of the 1931 Act cnnnot apply 
to one who graduated from the Uni
Yersity pdor to its ennctment. ' , 

Furthermore, to apply the 1931 Act 
to students who graduated wben the 
old law was in effect would give the 
1931 Act a retroactive effect and no 
statute may be construed so as to gi\'e 
it such effect unless the act expressly 
provides therefor. Section 3 R. C. M. 
1921 is ns follows: "No law contained 
in any of the codes or other statutes of 
)Iontana is retroactive, unless expressl~' 
so declared." See nlso Illinois Confer
ence Female College \'. Cooper. 25 III. 
133, where the court said: "The rule 
is universnl that a law shnll not be 
construed to hnve n retroactive effect, 
unless that intent is clearly expressed 
by the lawgiver." There is no express 
declarntion in Chapter 147, Laws of 
1931, providing it shall be retroacth'e 
and it must be held to npply only to 
agreements and tranSactions arising 
subsequent to its passage and approval. 

'rhe State Board of Education lias 
supervision over the UniverSity nnd 
pro\'ides the rules and regula tions 
under which it operates in addition to 
those prO\ided hy statute, (Section 836, 
R. C. 1'1. 1921) and the lnw assumes 
that all officers perform their respect
tive duties. Consequently it must be 
assumed that the Bonrd of l<Jducation 
provided for or authorized' the data 
contained in the diplomas and c'Crtifi
cates issued to students, and nre con
trolled thereby, nnd, even though u 
different conclusion were not contrary 

cu1046
Text Box

cu1046
Text Box




