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fund in the order ot" their registration. 
and this is in cOlllpliance with the 
statutes. (Sections 4752-4756 R. C. :\1. 
Hl21.) 

If it comes to a question of a school 
rlistrict being una ble to keep the school 
operating for the time required by stat
ute, it might be. justified in using CU\'
rent funds for snch purpose instead of 
culling ontstanding warrants. hut not 
otherwise. 

Opinion No. 236 

(;orporations-Capital Stock-Prefel'red 
. Shares-State Investment 
. . Commissioner. 

The capital stock of X corporation, 
all common at the time of its organiza
tion, was fL-xed at $200.000. Subse
fluentl~·. it amended its articles of in
l'orporntion as to increase its capital 
stock from $200.000 to $300,000 hy issu
ance of 1000 shares of preferred stock 
at the par "alue of $100 each. The 
actual capihll paid in mllountell to 
only $750. 

HELD: Such increase is legal. since 
authorized capital stock has no exist
ence or validity until it is actually is
sned 1lnd subscribed for; but the' State 
Inyestment Commissioner' properly re
fused the corporation a llermit to sell 
all the preferred stock. since the ratio 
of at least $1.50 of capital to $1.00 of 
preferred stock must alwa~'s be main
tained. 

June 8, 1933. 

According to your request for an 
"pinion, X, is a Montana corporation. 
At the time of its organization the 
amount of its capital stock, all COlll

mon, was fixed at $200,000.00. Suhse
quently, it amended its articles of in
corporation so as to increase its capital 
stock from $200,000.00 to $300,000.00, 
by ·authorizing the issuance of one 
thousand shares of preferred stock at 
the par yalue of $100.00 each. The ac
tual capital paid in amount.., to only 
$750.00. 

You then inquire whether 01' not such 
increase of the capital stock was legal 
in view of the provisions of Section 
5994, Hevised Codes 1921, as amended 
hy Chapter 33, 11:1wS of 1931, the ap
plicable part of which is as follows; 

"The power to increase or decrease the 
stock, as in this code elsewhere pro
yided, shall apply to any and all classes 
of stock; hut at no time shall the total 
amount of the preferred stock exceed 
two-thirds of the actual capital paid in 
cash or property; and such preferred 
stock, or any series thereof. may, if de
sired, be made suhject to redemption 
at not less than par. at a 11I'ice, to he 
expressed in the. stock certificate 
thereof." 

Our view is that it was. The quoted 
lan~na~e commencin;,: with the word 
"hut" applies, of course. to preferred 
stock actuall~' issued. not to preferred 
stock unissued. (S'el' opinion No. 149, 
this yolume.) 

Authorized capital stock has no exist
ence or validity until it is actually is
sued or suhscribed fm·. (Missouri Val
ley Grocery Co. y. Hall. 178 X W. 193; 
}<'t:ank Gilbert Paper Co. v. Prankard, 
198 );. Y. R. 25; 14 C .• T. 38::\). There 
is 110 such thing as capital stock until 
it is issued and owned by the subscrib
ers or purchasers. In other words, 
cHpital stock is not in esse and is not 
property until it is subscribed for; be
fore that time it is a mere legal fiction. 
or, at most, a potentiality and not a 
n:ality. {Chicago etc. H. R. Co. v. Har
ilion, 89 Mont. 1; Fletcher, Cyclopedia 
Co l1)orations. (Perm. Ed.) Sec. 50R2; 
H C .. J. 406.) 

You also state in your letter that the 
corporation has applied to you, as In
,-estment Commissioner, for II permit to 
sell all the preferred stock, and you take 
the position that the permit should not 
issue. W'e agree with you. Umler the 
circumstances here existing, we do not 
see how the corporation could lawfully 
sell more than fifteen shares of the pre
ferred stock, and then 'only in the event 
it sold them Ht par amI placed the en
tire proceeds in its tt·easury. The ratio 
of at least $1.50 of capital to $1.00 of 
preferred stock must always be main
tained. 

Opinion No. 237 

Beer-Taxes-Interstate Commerce. 

HELD: If a brewer situated within 
the state makes a sale within the state 
to be delivered without the state, the 
barrelage tax provided fot· in para
graph 3 of Sec. 3 of the Montana Beer 
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Act, coule1 be collected. But to attempt 
to collect a tax for the sale of beer 
manufactured in Montana and sold in 
another state, would constitute an in
terference with interstate commerce 
and be unlawful. 

June 6, 1933. 
You ask whether the Board of Equali· 

zation may c-ollect a tax upon heel' 
manufactured within the state and 
shipped to points outside of the state 
lind so to residents of foreign states. 

Under l1aragra'ph 3 of Section 13. 
Chapter lOG. Laws of 1933. it is pro
dded: "In addition to the annual Ii
('ense taxes hereby imposer!. a tax of 
fift)· cents (50c) per barrel of 31 gal
lons is herehy levied and imposed on 
each and e"ery barrel sold hy such 
licensed bre,,-ers." 

The Beer Act imposes a tax upon the 
snle of beer, not upon its manufacture. 
Section 4fl proyides: "Beer which is 
sold by breweries whereyer located. 
shall be considered as a sale made 
within the county to which it is trans
ported for wholesale or retail sale. ir
respecth-e of the place of manufac
ture." 

If a brewer situated within the state 
makes a sale within the state to be de
livered without the state, the tax could 
be collected. If a brewer within the 
~tate makes a sale without the state, it 
is not a sale within the conteml)lation 
of this chapter. To attempt to collect 
a tax for the sale of beer manufactured 
in Montana and sold in another state, 
would constitute an interference with 
interstate commerce and be unlawful. 
(State v. Western Union Telegra'ph 
Company, 43 :t\'[ont. 445.) 

Opinion No. 238 

Fish and Game-Licenses-Non-Resi
dent Fishing License. 

HELD: ~Ien employed in the forests 
of Montana under the Federal Refor
estation program and not previously 
residing within the State of Montana. 
are not entitled to a resident fishing 
license. 

June 14, 1933. 
You ask whether or not young men 

employed in the forests of Montana 

under the Federnl Heforestntion Pro
goram and not previously residing with
in the State of Montana are entitled 
to a resident hunting or fishing lieensc 
nnd particularly a fishing license under 
Section 368.'5, Re,-ised Codes of 1921, 
as amended by Sec. 2 of Chap. 161, 
La ws of 1931. 

A resident under said act is defincd 
therein as follows: "All citizens of the 
United States who haye lived in this 
State at least six mouths immediately 
preceding their applica tion for a license. 
or officers, soldiers. sailors and marines 
of the United States army, navy. or 
ma riue corps, shall be deemed residen t 
citizens for the purpose of this' section. 
as well as officers of the Forest Sen-· 
ice am1 of the Biological Sm"-e)' of the 
United .Sta tes Department of Agricul
ture." 

"'e ha,'e not a copy of the laws or 
regula tions defining the status of the 
men of whom you make inquiry. Unless 
they may he classificd as officers of 
the forest sevice. and I do not so under
stand their position, they would not be 
eligible to a resident fishing license as 
described in section 3685, supra. 

Opinion No. 239 

Motor Vehicles-Liroenses--Dealet·s' 
Licenses, Use of. 

HELD: A dealer in motor "ehicles 
llIay not rent a truck carryin~ his li
cense to a third per~on for the work 
of such third person. nor use fi cn r 
carrying his dealer's license for the pri
vate affairs of the dealer or his family. 

June 14, W33. 
You inquire as to our interpretation 

of the following pro\'ision from sec
tion 5, Chapter 158, Laws of 1933: 
"Nothing contained in this paragraph 
shall be construed to authorize a dealer 
in motor vehicles to operate or nse any 
motor vehicle otherwise than in the 
usual, ordinary conduct of his business, 
unless registered in accordance with 
the first paragraph of this section. and 
upon it being made to appear to the 
satisfaction of the Registrar that any 
such dealer has used his dealer's li
cense otherwise than in the usual ordi
nary conduct of his business, the Reg
istrar may reyoke such dealer's li
censc." 
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