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by the authorities as appears from Sec­
tion 287 in 56 C. J. 377: "Selection, Ap­
pointment, or Election - Definitions. 
Appointment to a position as teacher or 
principal or superintendent in the pub­
lic school system is the act of the offi­
cer or board, upon whom that duty 
rests, assigning a particular person to 
that service or office. 'When the act is 
that of a board. it is referred to gen­
erally as an election. Employment has 
reference to the agreement between 
board and appointee for the latter's 
sen-ices, resulting from the appoint­
lIlent or election to the position." 

The word "app6int" is quite generally 
used in connection with the selection 
of teachers. See 56 C. J. 377, Section 
237 and notes, as well as the following 
sections. The word "appoint" is de­
fined ill 4 C . .T. 1402 as follows: "AP­
POIXT. To allot, set apart, or desig­
na te; to choose or select: to nominate 
or authorita tively assign." 'Vebster's 
Xew International Dictionar~-, the New 
Standard Dictionary, and the New Cen­
tUl'~- Dictionary all define the word 
"appoint" as meaning to assign, to 
designate, set apart, allot, to fix upon. 
select, etc. 

It is 'true that the word "appoint" is 
used in connection with the appoint­
lJIent to an office but as apppars from 
Corpus Juris and the dictionaries above 
cited, the general use of the word is 
not so limited and we do not believe 
the legislature intended to use it in 
such a limited meaning. It will be ob­
~erved that in both Sections 1 and 2 
of the Act, the phrase "appoint to any 
position" is used. If the legislature in­
tended to use the word "appoint" in a 
narrow, technical meaning, referring to 
offices only, it certainly would have 
used the word "office" in the above 
phrase in place of the word "position," 
which is by no means synonymous with 
the word "office." Words in common 
use are to be given their natural, plain, 
ordinary an (i commonly understood 
meaning. (59 C . .T. 975). The intention 
of the legislature no doubt was to stop 
political patronage by reason of rela­
tionship and certainly political patron­
age has a hroader significance than 
lIlere appOintment to office. 

It is interesting to note in this con­
nection that the legislature in Chapter 
87, IAlWS of 1927, passed an act en­
titled: "An Act • • * Relating to the 

Tenure of Office of Tea~heJ's." I also 
call attention to Section 10710: "Con­
struction 'of the Penal Code. The rule 
of the COllllllon law, that penal statutes 
a re to be strictl~· construed, has no ap­
plication ·to this code. All its provi­
sions are to be construed according to 
the' fair import of their terms, with 
a view to effect its object and to pro­
mote justice." 

It is therefore my opinion that the 
Xepotism Act applies to the appoint­
ment and hiring of ,,("hool teachers. 

Opinion No. 235 

Schools--School Dist·ricts-Funds­
Wa .... ants. 

HELD: Unless it is neces~a ry to keep 
the schools opera ting-. a SChool district 
is not justified in setting aside school 
funds to operate schools from July to 
December out of the tax collections 
made.in May instead of allplying such 
funds to take up outstanrling warrants 
of the school distric.!. 

May 29, 1933. 
You request m~' opinion relatiye' to 

school districts sett.ing 1Uside school 
funds to operate schools from .Tuly 
until December out of the tax collec­
tions made in May instead of applying 
such funds to take up outstanding war­
rants of the school district. 

The treasurer is authorized to reg­
ister school warrants only when there 
are no funds in the district to pay them. 
and the law contemplates that such reg­
istered warrants will be called for pay­
ment as soon as funds are available ill 
that fund and in the order of the reg­
istration of the warrants. (56 C. J. 
568 and cases cited, and code provi­
sions.) 'Ve find no prodsion in Chap­
ter 160. Laws of 1933, that justifies 
a different method of handling. 

If the :\Iay tax collections placed ill 
a resen'e fund are used for ordinary 
school pm"poses, such as teachers' sal­
aries and other operating expenses, we 
we can see 110 reason why such action 
would not be an unfair and unreason­
ahle discrimination against those hold­
ing outstanding warrants issued for 
the sallie class of expenses. It is the 
uniform practice to call for payment 
warrants issued against a particular 
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fund in the order ot" their registration. 
and this is in cOlllpliance with the 
statutes. (Sections 4752-4756 R. C. :\1. 
Hl21.) 

If it comes to a question of a school 
rlistrict being una ble to keep the school 
operating for the time required by stat­
ute, it might be. justified in using CU\'­
rent funds for snch purpose instead of 
culling ontstanding warrants. hut not 
otherwise. 

Opinion No. 236 

(;orporations-Capital Stock-Prefel'red 
. Shares-State Investment 
. . Commissioner. 

The capital stock of X corporation, 
all common at the time of its organiza­
tion, was fL-xed at $200.000. Subse­
fluentl~·. it amended its articles of in­
l'orporntion as to increase its capital 
stock from $200.000 to $300,000 hy issu­
ance of 1000 shares of preferred stock 
at the par "alue of $100 each. The 
actual capihll paid in mllountell to 
only $750. 

HELD: Such increase is legal. since 
authorized capital stock has no exist­
ence or validity until it is actually is­
sned 1lnd subscribed for; but the' State 
Inyestment Commissioner' properly re­
fused the corporation a llermit to sell 
all the preferred stock. since the ratio 
of at least $1.50 of capital to $1.00 of 
preferred stock must alwa~'s be main­
tained. 

June 8, 1933. 

According to your request for an 
"pinion, X, is a Montana corporation. 
At the time of its organization the 
amount of its capital stock, all COlll­

mon, was fixed at $200,000.00. Suhse­
quently, it amended its articles of in­
corporation so as to increase its capital 
stock from $200,000.00 to $300,000.00, 
by ·authorizing the issuance of one 
thousand shares of preferred stock at 
the par yalue of $100.00 each. The ac­
tual capital paid in amount.., to only 
$750.00. 

You then inquire whether 01' not such 
increase of the capital stock was legal 
in view of the provisions of Section 
5994, Hevised Codes 1921, as amended 
hy Chapter 33, 11:1wS of 1931, the ap­
plicable part of which is as follows; 

"The power to increase or decrease the 
stock, as in this code elsewhere pro­
yided, shall apply to any and all classes 
of stock; hut at no time shall the total 
amount of the preferred stock exceed 
two-thirds of the actual capital paid in 
cash or property; and such preferred 
stock, or any series thereof. may, if de­
sired, be made suhject to redemption 
at not less than par. at a 11I'ice, to he 
expressed in the. stock certificate 
thereof." 

Our view is that it was. The quoted 
lan~na~e commencin;,: with the word 
"hut" applies, of course. to preferred 
stock actuall~' issued. not to preferred 
stock unissued. (S'el' opinion No. 149, 
this yolume.) 

Authorized capital stock has no exist­
ence or validity until it is actually is­
sued or suhscribed fm·. (Missouri Val­
ley Grocery Co. y. Hall. 178 X W. 193; 
}<'t:ank Gilbert Paper Co. v. Prankard, 
198 );. Y. R. 25; 14 C .• T. 38::\). There 
is 110 such thing as capital stock until 
it is issued and owned by the subscrib­
ers or purchasers. In other words, 
cHpital stock is not in esse and is not 
property until it is subscribed for; be­
fore that time it is a mere legal fiction. 
or, at most, a potentiality and not a 
n:ality. {Chicago etc. H. R. Co. v. Har­
ilion, 89 Mont. 1; Fletcher, Cyclopedia 
Co l1)orations. (Perm. Ed.) Sec. 50R2; 
H C .. J. 406.) 

You also state in your letter that the 
corporation has applied to you, as In­
,-estment Commissioner, for II permit to 
sell all the preferred stock, and you take 
the position that the permit should not 
issue. W'e agree with you. Umler the 
circumstances here existing, we do not 
see how the corporation could lawfully 
sell more than fifteen shares of the pre­
ferred stock, and then 'only in the event 
it sold them Ht par amI placed the en­
tire proceeds in its tt·easury. The ratio 
of at least $1.50 of capital to $1.00 of 
preferred stock must always be main­
tained. 

Opinion No. 237 

Beer-Taxes-Interstate Commerce. 

HELD: If a brewer situated within 
the state makes a sale within the state 
to be delivered without the state, the 
barrelage tax provided fot· in para­
graph 3 of Sec. 3 of the Montana Beer 
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