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for the increase of capital stock of for­
eign corporations is that authorized hy 
subsection 4 of section 145. R. C. ~I. 
1921. 

May IS. 1933. 
You request an opinion as to the con­

struction of Chapter 169, Laws of 1931, 
and also advice as to the construction 
of Section 145. R. C. )1. 1921. on the 
matter of the fees to be charged for­
eign corporations on increa=-e of capital 
I'lIJployed in Montana liS shown by the 
last lIIJJ1ual report. 

YOUI' attention is CII lied to Opinion 
1\0. Iii, dllted April 24. 1933, which 
covers II part of your present inquiry. 
Tlw question ,ou submit at this time 
hll~ to do with the Ohio Oil ComlJany, 
and the correspondence with thM com­
pan~' attached to your request. gives 
the followillg facts: The Ohio Oil Com­
pany has heretofore qualified to do 
hU!'iness in this 'state: its capital em­
plo,ed in i\iontana up to 1932 is re­
ported as $58S.600.00: its annual report 
for Hl32 shows its capital employed 
here of $1.106.836.!l0. lin increase m'er 
IIny previous ~'ear of $518,236.00. and 
~'ou have demllnded fees for the in­
crellse computed as follows: 

$100.000 @ $1.00 per $1.000--$100.00 
$150.000 @ SOc per $1,000- 120.00 
$250.000 @ 60c pel' $1.000-- 150.00 
$ 1S.236.90 @ 40c pel' $1,000-- i.29 
'C\ominal fee 1.00 

'.rota 1-$3iS.29 

The hasis of computing fees for the 
increase of capital l"tock is authOl;zed 
hy subsection 4 of spctioll.145. R. C. i\1. 
1921, as interpreted hy our' Supreme 
Court in Missouri River Power Com­
pany v. Yoder, 41 Mont. 245. lind has 
been uniformly followed since. Your 
computation, as submitted and ~hown 
ahove, states the correct amount due 
from the Ohio Oil Company. 

Opinion No. 213 

Schools-Buildings Destroyed by Fire 
-Insurance, Disposal of Proceeds of 

-Abandoned District. 

HI<JLD: Money received by a school 
district from insurance on a school 
huilding destroyed by fire should be 
used first to pay any indebtedness re-

maining for the building ,vhich had 
hurned down, or to create a sinking 
fund to retire the indebtedness as it 
Illutures, in the event it cannot be 
called immediately, and the balance 
credited to the general fund to be used 
for any obligations of the district prop­
erly chargeable to that fund, including 
outstanding warrants. (The district is 
to he abandoned.) 

May IS, 1!l33. 
"re acknowledge receipt of yours of 

)larch 2i adyisin~ that one of ~'our 
school district buildings has been de­
stroyed b~' fire: tha t the district re­
ceived $2000.00 from insurance on such 
huilding: that ~'ou ha,'e outstanding 
indebtedness in the form of registered 
warrants. none of which was incurred 
for erecting the building which was de­
:;;troyed. or fUl'llishing the same: that it 
is the intention of the district to dis­
contimlf' the school and tram,port the 
pupils to another distric-t al1(] von de­
sire an opinion from this offic'e as to 
whethel' or not the insurance monev 
IlIay he placed in the genera 1 fund t~ 
retire thc outstanding warrant~. 

You state that there is an indebted­
ness of $600.00 and that snch indebted­
ness was created for the pnrpose of 
huilding the school house which had 
Inn'ned down. Sufficient of the monev 
receh'ed from insurance should be use~] 
to pay such indebtedness. or to create 
a sinking fund to retire the indebted­
ness as it matures, in the event it can­
not be called immediately. The balance 
lIlay then he credited to the general 
fund under the provisions of section 32. 
Chapter 14i, 1!)2i Session Laws, and 
he used for any obligations of the dis­
trict property chargeable to that fund, 
including outstanding warrants. 

Opinion No. 214 

County Commissioners-Poor Tax­
Road Tax-Cancellation-Refund 
-County BMrd of Equalization. 

HELD: The power of the board of 
county commissioners to refund taxes 
illegally or erroneously collected, or to 
order the cancellation of illegal speCial 
poor and road assessments is inde­
pendent of the powers of the board 
,,;tting as a county board of equaliza­
tion and may be exercised at any time. 
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May 20, 1933. 
You haye submitted the following 

questions: 
"1. Does the hoard of county com­

missioners have the power and authol'­
ity to order cancellations of special 
poor and road assessments for the CUI'­
rent year (1933) that are legally ex­
empt from such assessment at this 
time, or can such cancellations only 
he made when the commissioners sit 
as a board of equalization? 

"2. Does the board of county COIll­
missioners have the legal light to re­
fund erroneous collections for 1n33 
speCial poor and road tax collections 
at this time or must such actions be 
made after the completion of the tax 
roll ?" 

Answering your second question first, 
r call your attention to Section 22'22, 
reading as follows: "Any taxes, per 
centum, and costs paid more than once 
or erroneously or illegally collected, 
may, by order of rhe board of count~' 
commissioners, be refunded by the 
county treasurer, * * *" The Supreme 
Court of California in Hayes v. Los 
Angeles County, 33 Pac. 766. in con­
struing a similar statute, held that the 
word "may" meant "shall"; in other 
words, that it is the duty of the count~­
commissioners to order the county treas­
urer to refund taxes illegally collected. 
In my opinion such refund should be 
made by the county commissioners 
whenever demand is made therefor 
after the illegal or erroneous collection 
of the tax and such power is not de­
pendent upon the powers of the hoard 
of equalization. This would be only 
equitable and there appears to be no 
sound reason for waiting until after 
the completion of the tax roll. 

Since it is the duty of the county com­
missioners to refund taxes illegally col­
lected, they must necessarily have the 
power to order the cancellatiQn of il­
legal special poor and road assessments, 
at any time, as there would be no pur­
pose or equity in collecting illegal taxes 
and then ordering a refund. This is a 
duty of the county commissioners. The 
board of equalization is not concerned 
with the cancellation of assessments or 
refunding of taxes illegally collected. 
That board meets "to examine the as­
sessment book and equalize the assess­
ment of property in the county." (See 

Section 2113. R C. ~I., 1U21.) I n the 
following section as amended b~' Chap­
ter 187, Laws of 1933, the power of the 
board of equalization is stated to be: 
". * * to increase or lower any assess­
ment contained in the assessment book. 
so as to equalize the assessment of thc 
property contained therein, and make 
the assessment conform to the true 
yalue of such property in money, • • *." 

In none of the sections of the code 
dealing with the board of equalization 
is any power given to that board to 
cancel assessments illegall~' made, or 
refund taxes illegally or erroneously 
collected. These are duties of the boarel 
of county commissioners and are not 
dependent upon the powers of the 
board of equalization. 

Opinion No. 215 

Investment Companies-Blue St(y Law 
-SecUl'ities, Sale of-Licenses. 

HELD: An im'estment company as 
defined in Section 1 of Chapter 47, Law:; 
of 1n33, Illay sell securities owned by 
it but issued by another company, and 
securities owned by a client or cns­
tomer but not issued by him or it, as 
well as securities issued by itself, in 
the State of Montana. after it has ob­
tained a license to do business from the 
sta te investment commissioner. 

May 23, U133. 
"'e haye hefore us your letter in 

which you inquire whether or not an 
Investment Company, as descrihed or 
defined in S'ection 1 of Chapter 47, Law 
of 1933, may sell securities owned b~' 
it but issued by another company, and 
securities owned by a client or cus­
tomer but not issued by him or it, as 
well as securities issued by itself, in 
the State of Montana, after it has ob­
tained a license to do business from 
the state im'estment commissioner. 

After a careful reading of the Blue 
Sky Law, including said section 1 which 
is very broad, it is our view that it 
may do so. See, as more or less applic­
a ble, Strong v. Efficiency Apa rtment 
Corporation, 17 S. W. (2d) 1, and Bid­
dle v. Smith, 256 S. W. 453. It may be 
well to add for reference purposes that 
the term "Investment Company" has a 
place in the third and fourth series of 
"'Vords and Phrases." 
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