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of 1931, and the only sure guides as 
to his intention to make his permanent 
residence in this state are his expres
sions to other, unbiased parties. 

May 16, 1933. 
You request an opinion and submit 

numerous instances in which the right 
of persons now employed in highway 
work in Flathead County is brought in 
question. 

Our statutes relative to the matter 
are as follows: 

"Residence, rules for determining. 
E"ery person has, in law, a residence. 
In determining the place of residence 
the following rules are to be observed: 

1. It is the place where one remaint'< 
when not called elsewhere for labor 
or other special or temporary pur
pose, and to which he returns in sea
sons of repose. 

2. There can only be one residence. 
3. A residence cannot be lost until 

another is gained • • • 
5. The residence of the husband is 

presumpth'ely the residence of the 
wife." (33 R. C. M. 1921.) 

Section 574, R. C. M. 1921, is for the 
purpose of determining residence of one 
who may desire to exercise the right to 
vote at elections and we do not con
sider it strictly pertinent to your in
quiry. 

"A bona fide resident of Montana is 
hereby declared to be a person, who at 
the time of his said employment and 
immediately ,prior thereto, has lived 
in this State in such a manner and 
for such time as is sufficient to clearly 
justify the conclusion that his past 
habitation in this State has been coup
led with intention to make it his home. 
Sojourners, or persons who come to 
Montana solely in pursuance of any 
contract or agreement to perform such 
labor, shall under no circumstance be 
deemed to be bona fide residents of 
Montana within the meaning and for 
the purpose of this Act." (Chapter 102, 
La ws of 1931.) 

"The residence of a voter must be 
determined from his acts and intent." 
Sommers v. Gould, 53 Mont. 538. 

"If a person actually lives at a cer
tain place with the intention of re
maining there indefinitely, that place 
must be said to be his place of resi-

dence." Marston v. Watson, 129 Pac. 
611 (Calif.) 

"The meaning (of residence) when 
employed in a statute is often provoca
tive of dispute, often making it diffi
cult to give an exact definition. • • • 
for when used in statutes it has dif
ferent meanings in different connec
tions. • * • As its statutory defini
tion depends upon the legislative pur
pose as well as on the context of the 
statute, it must be construed in every 
case in accordance with the object and 
intent of the statute in which it oc
curs: hence its meaning is to be de
termined from the facts and circum
stances taken together in the particu
lar case." 54 C. J. 708. 

"Its meaning is dependent upon the 
circumstances then surrounding the 
person; upon the character of the work 
to be performed; upon whether he has 
a family or a home in another place. 
and largely upon his present inten
tion." In re Garneau, 127 Fed. 677. 
The only sure guide is to get the in

tention of each individual employed. 
and any other evidence you can by ex
pressions to other, unbiased parties by 
the employee. One knowing the pur
pose of a direct inquiry might not be 
frank in his reply, and any facts con
trary to his expressed intent may be 
taken into account to get at the truth. 

The use of the phrases in your "Spe
cial Provisions" relative to "Selections 
of Labor"-"labor living in the county, 
adjacent counties, or in the state," being 
given preference and the reference to 
"legal residence," clearly shows the in
tent to restrict employees to those in 
need of employment to persons having 
some claim of residence in :\iontana. 
This restriction to resident employees 
does not apply to ex-sen ice men, nor 
to certain other employees mentioned 
in the regulations. 

\Vhether a particular person is a 
resident of Montana within the mean
ing of your regulations, will depend 
upon the facts your supervisors can 
gather by direct inquiry and from the 
intent of each employee as expressed 
a·bout his place of residence. 

Opinion No. 212 
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for the increase of capital stock of for
eign corporations is that authorized hy 
subsection 4 of section 145. R. C. ~I. 
1921. 

May IS. 1933. 
You request an opinion as to the con

struction of Chapter 169, Laws of 1931, 
and also advice as to the construction 
of Section 145. R. C. )1. 1921. on the 
matter of the fees to be charged for
eign corporations on increa=-e of capital 
I'lIJployed in Montana liS shown by the 
last lIIJJ1ual report. 

YOUI' attention is CII lied to Opinion 
1\0. Iii, dllted April 24. 1933, which 
covers II part of your present inquiry. 
Tlw question ,ou submit at this time 
hll~ to do with the Ohio Oil ComlJany, 
and the correspondence with thM com
pan~' attached to your request. gives 
the followillg facts: The Ohio Oil Com
pany has heretofore qualified to do 
hU!'iness in this 'state: its capital em
plo,ed in i\iontana up to 1932 is re
ported as $58S.600.00: its annual report 
for Hl32 shows its capital employed 
here of $1.106.836.!l0. lin increase m'er 
IIny previous ~'ear of $518,236.00. and 
~'ou have demllnded fees for the in
crellse computed as follows: 

$100.000 @ $1.00 per $1.000--$100.00 
$150.000 @ SOc per $1,000- 120.00 
$250.000 @ 60c pel' $1.000-- 150.00 
$ 1S.236.90 @ 40c pel' $1,000-- i.29 
'C\ominal fee 1.00 

'.rota 1-$3iS.29 

The hasis of computing fees for the 
increase of capital l"tock is authOl;zed 
hy subsection 4 of spctioll.145. R. C. i\1. 
1921, as interpreted hy our' Supreme 
Court in Missouri River Power Com
pany v. Yoder, 41 Mont. 245. lind has 
been uniformly followed since. Your 
computation, as submitted and ~hown 
ahove, states the correct amount due 
from the Ohio Oil Company. 

Opinion No. 213 

Schools-Buildings Destroyed by Fire 
-Insurance, Disposal of Proceeds of 

-Abandoned District. 

HI<JLD: Money received by a school 
district from insurance on a school 
huilding destroyed by fire should be 
used first to pay any indebtedness re-

maining for the building ,vhich had 
hurned down, or to create a sinking 
fund to retire the indebtedness as it 
Illutures, in the event it cannot be 
called immediately, and the balance 
credited to the general fund to be used 
for any obligations of the district prop
erly chargeable to that fund, including 
outstanding warrants. (The district is 
to he abandoned.) 

May IS, 1!l33. 
"re acknowledge receipt of yours of 

)larch 2i adyisin~ that one of ~'our 
school district buildings has been de
stroyed b~' fire: tha t the district re
ceived $2000.00 from insurance on such 
huilding: that ~'ou ha,'e outstanding 
indebtedness in the form of registered 
warrants. none of which was incurred 
for erecting the building which was de
:;;troyed. or fUl'llishing the same: that it 
is the intention of the district to dis
contimlf' the school and tram,port the 
pupils to another distric-t al1(] von de
sire an opinion from this offic'e as to 
whethel' or not the insurance monev 
IlIay he placed in the genera 1 fund t~ 
retire thc outstanding warrant~. 

You state that there is an indebted
ness of $600.00 and that snch indebted
ness was created for the pnrpose of 
huilding the school house which had 
Inn'ned down. Sufficient of the monev 
receh'ed from insurance should be use~] 
to pay such indebtedness. or to create 
a sinking fund to retire the indebted
ness as it matures, in the event it can
not be called immediately. The balance 
lIlay then he credited to the general 
fund under the provisions of section 32. 
Chapter 14i, 1!)2i Session Laws, and 
he used for any obligations of the dis
trict property chargeable to that fund, 
including outstanding warrants. 

Opinion No. 214 

County Commissioners-Poor Tax
Road Tax-Cancellation-Refund 
-County BMrd of Equalization. 

HELD: The power of the board of 
county commissioners to refund taxes 
illegally or erroneously collected, or to 
order the cancellation of illegal speCial 
poor and road assessments is inde
pendent of the powers of the board 
,,;tting as a county board of equaliza
tion and may be exercised at any time. 
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