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the law implies that he shall have such 
compensation as is provided by statute, 
and if personal inspection by the mem­
hers of the board is necessary they 
would be entitled to the mileage and 
per diem allowed the same as when 
engaged in other duties imposed upon 
them, 

Opinion No. 199 

Ta.xes-Personal Property-Collection 
-Time for Distribution. 

HELD: The time of distribution of 
taxes collected on personal property 
where same are not secured h" a lien on 
real estate, undel' Chapter 122, Laws of 
1933, is such time as the taxes are defi­
nitely and finally fixed in amount and 
not subject to rebate. 

May 8, 1933. 
You request a construction of Chap­

ter 122, La ws of 1933. amending S'ection 
2247 of the Revised Codes, relating to 
the rate of taxation of personal prop­
erty and collection of same. 

This law is designed to regulate the 
collection of taxes on personal property 
where same are not secured by II lien 
upon real estate, and in particular the 
amount of the same to be collected be­
tween the first Monday in March and 
until the levy is made in August. Dur­
ing this period of the year it is the 
duty of the County Treasurer to collect 
personal property tftxes and at that 
time it cannot he definitely ascertained 
what the exact tax will be for the 
reason that the levy has not been made 
for that year. The prior law permitted 
the collection of taxes during this pe­
riod according to the levy of the pre­
vious year. 

In this law, as in the previous law, 
the only basis for the collection of taxes 
on such personal property between the 
first Monday of March and the second 
"londay in August is the levy for the 
previous year. On that basis the tax 
must be collected. 

Under instructions from the Examin­
er's office these collections ha ye been 
designa ted as unfinished business sub­
ject to correction when the levy is 
finally made in August. It would seem 
that the sume procedure is contem­
plated under the present law. The only 

objection to same, being contained in 
that lwrtion of the law which provides 
that on collection the treasurer shall 
immediately distribute the money so 
collected, to the various and proper 
funds in his charge. This law further 
provides that in case of excess collec­
tions same may be remitted and ordered 
re-paid by the board of county com­
missioners. 

Chapter 47 of the Laws of 1925, 
amending Section 2255 R C. M. 1921, 
provides that the county treasurer shall 
settle monthly with the state treasurer 
for its portion of taxes collected. Also 
this money so collected may in part be­
long to cities, towns and school dis­
tricts. The Supreme Court of this state 
has held in the case of First National 
Bank v. Sanders County, 85 "font. 450. 
that if money is remitted to the state 
and then must be refunded by the 
county that same cannot be collected 
from the state. It has been held that 
where a legislature seeks to divert 
county funds from county purposes that 
Ruch diversion is illegal. Nashville v. 
Towns, 5 Sneed (Tenn.) 186. 

It would therefore seem that it was 
not the intent of the legislature that 
these taxes, the amounts of which are 
contingent, should be VI aced in funds 
and removed from the control of the 
county before the amounts thereof have 
been definitely settled. 

You inquire if the procedure which 
has been previously authorized by you 
cann!1t be continued, that these funds 
he placed in a svecial fund denominated 
"unfinished business" until the amounts 
can he definitely settled. I believe we 
are justified in the conclusion that the 
time of collection of these accounts 
(whereupon they must be immediately 
distributed) should be held to be such 
time as the taxes are definitely and 
finally fb:ed in amount and not subject 
to rebate. In the interpretation of this 
law the word "immediately" is to be 
defined and applied to mean and to re­
quire a division of these collections as 
soon as the transaction is completed 
and the fund is not subject to with­
drawal under the terms of this act. 

Therefore, the procedure you have 
previously authorized whereby you con­
sider these items unfinished business, 
lllay be continued under the present 
statute. 
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The law requires that an act be so 
construed as to render it constitutional, 
if possible. With the law construed as 
herein indicated, I believe it to be con­
stitutional. 

Opinion No. 201 

Taxation-Delinquent Taxes-Interest 
-Constitutional Law. 

HELD: (1) Any tax delinquent 
prior to March 2, 1931, must draw in­
terest up to that date at the rate of 
12% per annum until March 16, 1003. 
and to the extent that Ch. 176, I...aws of 
1933, a ttem pts to change the rate 
chargeable before that date to that ex­
tent the statute is unconstitutional. 

(2) As to all taxes which are levied 
and become delinquent after March 2, 
1931, such taxes must be figured at the 
rate of two-thirds of 1% per month and 
Ilpparently the same is true as to all 
interest on delinquent taxes which may 
Ilccrue after March 16, 1933. 

May 9, 1933. 
You inquired as to the constitution­

ality .of Chapter 176, Laws of 1933, and 
in particular Section 5 thereof. This 
law is an amendment of Chapter 100, 
Laws of 1929, relating to the procedure 
by action in procuring of tax deeds. 
Section 5 provides in part as follows: 
"Any defendant to said action may 
make redemption of said lands from 
said tax sale by pay i n g the total 
amount of delinquent taxes and penal­
ties with interest thereon at eight per 
cent per annum from <late of payment, 
which plaintiff shall have paid together 
with costs of the action" 

Your question must also include the 
question as to the rate of interest to be 
charged on delinquent taxes. Prior to 
l\farch 7, 1923, all taxes which became 
delinquent required a penalty of ten 
per cent. Chapter 96, Laws of 1923, 
amended this penalty changing same to 
five per cent and repealed Sections 
2175 and 2188, Revised Codes, fixing 
the penalty for delinquent taxes. Up 
to March 2, 1931, delinquent taxes drew 
interest at the rate of twelve per cent 
per annum. By Chapter 67, Laws of 
1931, the interest was changed so that 
delinquent taxes drew interest at the 
rate of two-thirds of one per cent per 
month. This law specifically provided 

tha t its provisions were not retroactive 
and applied only to levies from and 
after the first Monday of March, 1931. 
It is clear that all taxes which become 
delinquent after March 2, 1931, draw 
interest at the rate of eight per cent 
per annum. This is true whether Cha~ 
ter 176, Laws of 1933, is or is not un­
constitutional. 

The difficult question is as to taxes 
which become delinquent prior to March 
2, 1931. Certainly under the decisions 
in Sanderson v. Bateman, 78 Mont. 235, 
and State ex reI. Kain v. Fischl, 94 
Mont. 92, any attempt to reduce the 
rate of delinquent taxes where interest 
has already accrued prior to the pass­
age of the act is unconstitutional under 
these two decisions. Therefore, any tax 
delinquent prior to March 2, 1931, must 
draw interest up to that date at the rate 
of twelve per cent per annum and to 
the extent that Chapter 176, Laws of 
1933, attempts to change the rate 
chargeable before that date to that ex­
tent the statute is unconstitutional. 

Chapter 67, Laws of 1931, specifi­
cally provides: "Section 2. It is speci­
fically prm'ided that the provisions of 
this Act are not retroactive and shall 
apply only to tax levies made on as­
sessments levied from and after the 
first Monday in March, 1931." 

"In computing all penalties and de­
linquencies on the sale of property for 
the non-payment of taxes, or the acqui­
sition of tax titles, any levies hereto­
fore made shall 'be computed on the 
hasis of the then existing laws, but 
levies made on assessments for 1931 
and thereafter shall be computed on 
the basis provided in this Act for their 
respective portions, and all Acts and 
parts of Acts in conflict herewith are 
amended in accordance with the pro­
yisions of this Act." 

Therefore Chapter 67 does not change 
the rate of interest as to taxes which 
become delinquent on a levy prior to 
the first Monday of March. 1931. All 
of such taxes must carry interest at 
twelve per cent per /lnnum until March 
16, 1933. On that date Chapter 176, 
Laws of 1933, became effective. This 
law is primarily a law in relation to 
procedure. It does, however, show a 
clear intent on the part of the legis­
lature that where the same is not pro­
hibited by the constitution all delin-
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