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This statute does not refer directly 
to Section 4464 of the Revised Codes. 
Section 44tH provides that a commis
sioner shall receh'e lOc per mile for 
the distance necessarily traveled in go
ing to and returning from the county 
seat and his place of residence. The 
language of Chapter 16 is so definite 
it seems that there ean be no other con
clusion reached than that S'ection 4464 
is modified bv the subsequent act. This 
law provides' that it fixes the mileage 
of certain officers and all other pre
sons_ Therefore, this language con
trols and the mileage of county com
missioners is to be determined under 
Chapter -16, Laws of 1933, and figured 
at 7c per mile. 

Opinion No. 171 

~[otor ,Carriers-Rates-Railroad COm
mission. 

HELD: The State Railroad Com
mission has full power to regulate the 
rates charged by Class A and Class B 
motor carriers, and the rates charged 
hv Class C carriers shall be fxed by 
agreement between the carrier and the 
pal·ty who hires or employs such car
riers. 

April 18, 1933. 
You request an opinion of this office 

on the following question: "I would 
like to get an opinion as to whether or 
not we have the right to fix the rates 
of Class A, Band C motor carriers. I 
have marked some parts of the motor 
carrier act. I believe we have the right 
to say what the rates shall be." 

Chapter 184, Laws of 1931, repeals 
all previous acts relative to regulation 
of motor carriers. Said chapter divides 
motor carriers into three classes: A, 
Band C. The power to regulate class
es A and B are specific and there can 
he no question of IJ('wer of the board 
of railroad commissioners to fix the 
rates charged by both of these classes 
of motor carriers (sub-section b of 
Section 2; and Section 3) and such 
rates shall not be changed or altered 
\\ithout the written consent of the 
board. (Section 4.) 

But there is no doubt about the pow
er of the board to fix and regulate the 
rates charged hy motor carriers of 
class C. Sub-section b of Section 2 

provides: "It shall be unlawful for 
any corporation or person, its or their 
officers, agents, employees, or sen'ants. 
to operate any motor vehicle for the 
transportation of persons and/or prop
erty for hire on any public highway in 
this state except in accordance with 
the provisions of this act." 

This sub-section brings all classes 
under the act. Part of Section 3 ap
plies to all classes, and parts to classes 
A and B only. The parts that apply to 
all classes, including C, are as follows: 
" (a) The board of railroad commis
sioners is hereby vested with power 
and authority, and it is hereby made its 
duty to supervise and regulate every 
motor carrier in this state; * * *" 
(The paragraph omitted here is spe
cifically restricted in its application to 
classes A and B); (b) to regulate the 
properties, faCilities, operations, ac
counts, service, practices, affairs and 
safety of operations of all motor car
riers; (c) to require the filing of annu
al and other reports; schedules, or 
other data by such motor carriers in all 
matters affecting the relationship be
tween such motor carriers and the 
traveling and shipping public; (d) the 
board shall have power and authority 
by general order or othenvise to pre
scribe rules anel regulations in conform
ity with this act applicable to any and 
all motor carriers; (e) all rules and 
regulations in relation to schedules, 
service, tariffs, rates, facilities, ac
counts and reports shall have due re
gard for the diffe!:ences eXlsting be
tween Class A, Class B, and Class C, 
motor carriers as herein defined. and 
shall he just, fair and reasonable to 
said class of motor carriers in their re
lations to each other and to the public 

* * *" 
Sections 8, !) and 10 relate to Class 

A, Class B and Class C, respectively, 
in regard to obtaining a certificate 
from the board before engaging in the 
business of a carrier. Subdivision 5 of 
Section 8 and subdivision 4 of Section 
9, relating to Class A and Class B, both 
require these ·two classes to set out in 
their respective applications the fol
lo\ving: "A schedule of the tariff or 
rates desired to be charged for the 
transportation of freight and for pas
sengers." This subsection is not re
quired to be in Class C's application for 
certifica teo (Section 10). 
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Ruh-RN:tion e of Section 3, hereinbe
fore quoted contemplates, in our opin
ion. regulation to only a limited extent 
of Cla~R C carriers. Class C carriers, 
we would say, means transfermen and 
Rimilar carriers whose business is 
largely of a local nature and whose op
Cl'ation will not require the same at
tention in the public interest that Class 
A and Class B carriers require. It is 
our opinion that when the legislative 
assembly said: "All rules and regula
tions in relation to schedules. seITice. 
tariffs, rates, facilities, account'> and 
reports shall ha\'e due regard for the 
rlifferences existing between Class A, 
Class B and Class C motor carriers as 
herein defined, and shall be just, fair 
and reasonahle to the said classes * 
* *", that the assembly had in mind 
that there would be but little necessity 
for any yery exacting regulation of 
Class C carriers. This view is further 
snpportecl by the fact that the clause 
relative to tariffs or rates required to 
be in Class A and Class B applications 
for certificates is omitted from the 
Rtatutory application for Class C car
riers. And again, Class C carriers are 
described in the act to be "Carriers 
operating motor yehicles for distribut
ing, delivery or collecting wares, mer
chandise, or commodities, or transport
ing persons, where the remuneration is 
fixed in and the transportation service 
furnished under a contract, charter, 
nl;reement, or undertaking." 

Carriers of all other classes ha\'e a 
fixed rate for carrier service, and the 
passenger or shipper has nothing to 
:;;ay about the charge exacted, while 
the regulations applying to Class C un
(\1'1' the act assumes that this clnss of 
carrier will fix the cost of service by 
agreement with the party to whom the 
service is rendered. 

One of the principal purposes that 
led to the creation of the Railroad 
Commission in Montnna and other 
stn tes was to protect a passive public 
and particularly small shippers against 
unfair exactions of transportation con
cerns where such 'exactions were at
tempted to be justified under ex parte 
agreements. No such reasons exist for 
the strict regulation of Motor Carriers 
who come under Class C of the Act, in 
so far as fixing rates is concerned. 

It is therefore the opinion of this 

office that the act grants you full pow
er to regulate the rates charged by 
Class A and Class B motor carriers. 
and that the rates charged by Class C 
carriers shall be fixed by agreement 
between the carrier and the party who 
hireR or employs such carrier. 

Opinion No. 172 

Sheriffs-Counties-Ta.~ Sales. 

HELD: The sheriff of the county 
where -the property of the delinquent 
taxpayer is located is the proper offic
er to seize property in a civil action. 

April 14, 1933. 
You request our adyice on the fol

lowing: "Maya Sheriff acting as del)
uty county treasurer, under Section 
2239 R. C. M. 1921 as amended by Ch. 
102, Laws of 1923, go outside of hiR 
county to seize property to sell for de
linquent personal taxes and whether a 
court writ is necessary in order to le\'Y 
on the property, other than a statement. 
of the county treasurer of the amounts 
due for taxes?" 

"A sheriff as a general rule has no 
authority to serve process beyond the 
limits of his county * * *." 57 C. 
.J. 775--Note. "W11en the law confers 
upon a person powers that he, as a 
natural person, doe'> not possess, that. 
power cannot accompany his person be
yond the bounds of the sovereignty 
which has conferred the power, * * *." 
46 C. J. 1082. "The sheriff is without 
authority to make seizure in replevin 
outside his county." DuRant v. Bro\yn 
Motor Co., 144 S. E. 705. "A sheriff 
eannot sen'e a subpoena outside his 
county." \Vashoe County y. Humbolt 
County, 14 Nev. 123. "A sheriff or 
constable who seizes property outside 
of the territory O\'er which his author· 
ity extends is to be regarded as though 
he were a stranger having no writ, and 
is liable ill trespass to the owner." 57 
C. J. 821. See also: Hill v. Haynes, 
54 N. Y. R 158; Goetchius Y. White, 
75 S. E. 674; Stephenson v. Wright, 20 
So. 622. "A sheriff's duties are de 
fined by statute and exceptions to such 
duties cannot be enlarged beyond what 
the plain language imports." State v. 
Clemens, 40 Mont. 567; 5f) C. J. f)84. 

There are exceptions, however, to 
the general rule, relating chiefly to 
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