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school trustee constituted a failure to 
elect and therefore that a vacancy re
sulted which should be filled by the 
county superintendent as provided by 
Section 998, ReYised Codes 1921. We 
agree with his interpretation of the 
law, (State ex reI. Hick Y. Cahill, 105 
N. W. 6\)l; 20 C. J. 208) although in 
the case of certain constitutional of
fices the supreme court has ruled that 
the incumlJent holds until his successor 
is elected and qualified. (State ex reI 
Chenoweth Y. Acton, 31 Mont. 37; State 
ex reI. Dunne v. S~nith, 53 Mont. 341.) 

Section 989, Revised Codes 1921 pro
"ides: "In districts of the second and 
third classes, the election of school trus
tees shall be held and conducted under 
the supervision of the board of school 
trustees. The Yoting- must be by ballot 
without reference to the general elec
tion laws in regard to nominations, 
form of ballot, or manner of voting." 

Courts of other states having statutes 
not dissimilar to this have held that 
the "writing in," at the propel' place 
on a ,ballot, of the name of a person is 
a sufficient indication of the intention 
of the elector to vote for such person, 
so as to entitle such ballot to be count
ed, though no cross is made opposite 
such written name. (State ex reI. Lan
ham Y. Sheets, 227 N. W. 457; Findley 
\'. Sorenson, 276 Pac. 843; Rice v. 
Clarke, 113 Atl. 7'16; Board of Elec
tions v. Henry, 158 N. E. ()4; 2{) C. J. 
160.) 

If your second question, then, applies 
particularly to an election in a dis
trict of the second or third class, our 
answer is in the affirmative. 

Opinion No. 142 

County Commissioners-Ta.~ Titles
Expelllli tures--Tmd Index. 

HELD: Under the facts presented, 
the installing of a tract index is a mat
ter that the board of county commis
sioners may determllle in its discretion. 

April 6, 1933. 

You request an opinion from this of
fice as to whether the board of county 
commissioners are empowered to in
stall at the expense of the county, a 
tract index. You state that your re-

quest arises out of the fact that Phil
lips County has expen(}pd large sums 
of money in the last few years for ob
taining abstracts of various tracts of 
land which ha "e come into possession 
of the county by reason of the county 
obtaining tax titles and necessarily the 
county desires to know the condition 
of the title of the "arious tracts, and 
it is rour opinion aud that of the board 
that by installing the tract index you 
can determine the title to such lands 
at a much less expense than by obtain
ing abstracts from a regular abstract
er. 

If the board of county commissioners 
has power to employ one to supply ah
stracts of title, as was held in the case 
of Arnold v. Custer County, 83 Mont. 
130, on the ground that it is not a dut)' 
imposed upon the county clerk to 
search the records and determine the 
condition of the title to any lands to 
wliich the county desired tax deeds, 
and if the board may employ an out
sider to inspect taxable property and 
report the value thereof to the board 
so as to assist it in equalizing assess
ments made by the assessor, as was de
termined in the case of State ex reI. 
Blair v. Kuhr, 86 Mont. 377, we see no 
reason why the board of county com
missioners may not provide at county 
expense for installbg a tract index in 
order to save a part of the cost of ob
taining abstracts of title to property 
that the county owns. 

Under the necessity of the circum
stances that you describe, and the two 
decisions referred to above, it is the 
opinion of this offi<:e that installing a 
tract index is a matter that the board 
of county commissioners may deter
mine in its discretion. 

Opinion No. 143 

Counties--ReaJ. Pl'operty-Taxation of 
Propel·ty of One County by Another. 

HELD: If a county is, in effect, a 
mortgagee of property in B county, the 
property is subject to taxation in B 
county, but if A county is the equitable 
owner of property in B county, wheth
er or not title is acquired according to 
law or by an ultra vires act, it is not 
suhject to taxation there. 

April 8,. 1933. 
·We have your inquiry concerning the 
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statu!; of certain land in Hill County 
for purposes of taxation, the same be
Ing held in the name of Niels ::\Iadsen, 
trustee for Sheridan County. 

It is not possible to determine from 
your statement of the case or that of 
)11'. Ahern or from both together 
whether Sheridan County is, in effect, 
a mortgagee of the property or the 
equitable owner thereof. If it be the 
former, the property is subject to taxa
tion. (61 C .. J. 56C., 367; 2 Cooley on 
Taxation, Sec. 625.) If it be the lat
ter, the property is not subject to taxa
tion (Sec. 2, Article XII, of the Con
stitution; Buffalo Hapids Irr. Dist. v. 
Colleran, 85 Mont. 466; People Y. City 
of Toulon, 133 N. };. 707; 2 Cooley on 
Taxation, Secs. 625 and 6~; 61 C. J. 
417-420) and cannot be Yalidly sold for 
taxes. (61 C. J. 1132, 1133.) 

·We agree readily enough with Mr. 
Ahern that under Section 4444, Revised 
Codes 1921, a county is without power 
to purchase and hold lands outside its 
own limits, but we do not think the 
principle ·has any application here. 

Assuming that Sheridan County is 
the owner of the land in question, it 
matters not a·t all whether it acquired 
title thereto ·according to the law or 
by an ultra vires act so far as the re
sult is concerned. In either case the 
mandate of the Constitution is controll
ing. (Warren County Y. Nail, 29 South 
755; Benedict v. B(l. of Com'rs. of Lin· 
coIn County; 17 Pac. (2cl) 454; Mills Y. 

Forest Presel'\'e Dist., 17S X. E. 126; 
Bloss v. Board of Supr's .. 136 N. ,V. 
:'iS9; Haley Y. Umatilla County, 13 Pac. 
890: 'VaIden Y. Town of 'Vhigham, 48 
H. K 159; 2 Cooley on Taxation, Sec. 
(i:,{5; 15 C. J. 532, 533.) 

As you and the county attorney of 
Hill County are apparently not in ac· 
cord either as to the law or the facts, 
we suggest the institution of an action 
to quiet title on the part of Sheridan 
County as the Simplest and best way 
to cnd the contro\·ersy. 

Opinion No. 145 

Cities and Towns-O",Iinances-Beer
Vendol'S - Licenses -State Boal'd of 

Equalization. 

HELD: A city 01' town may not by 
ordinance or resolution limit the num-

ber of licensed beer vendors that may 
operate within its borders to a lesser 
number than fixed by law and dul~' 
licensed by the State Boanl of Equali-
zation. . 

April 10, 1933. 

We are in receipt of your inquiry re
garding the power, or want of it, of the 
town of ·Wibaux, in the matter of li
censes under the Deer Act, so·callecl. 
(Chapter 106, Laws of 1!)33). 

Speaking in a negative way and as 
succinctly and directly as possible, it 
is our view that the town may not by 
ordinance or resolution interfere with 
or circum!;cribe the powers of the State 
Boarel of Equalization when lawfull~' 
exercised under the Act. In other words. 
were the Board in the propel' perform
auce of its duties to issue a license to 
each of two retailers and licenses to 
wllolesalers and proprietors of hotel!; 
and restaurants, whose places of busi
ness are within the town, it (the town) 
eould not do otherwise than bring its 
ordinance into conformity with \"hat 
the Board has done or may do. The 
BOHnl pal'!ses on the moral character 
and general qualifications of each ap
I)licant for a license. The town is con
fined to mere regulation of the busi
ness and the issuance of a license to 
a person who already possesses a state 
license. It cannot prevent him from 
continuing in business hy merely refus
ing him a license in the first instance. 

A different construction of the law, 
which after all is a revenue measure, 
would put it in the power of any city 
01' town to nullify its provisions within 
its own geographical limits and there
by produce, perhaps, an unseemly eon
fliet of authority between state and 
muniCipal authorities. 

Opinion No. 146 

Elections-Schools -Candidates-Idem 
Sonans-Ballots-Names, Spelling of. 

HELD: The doctrine of "Idem Son
ans" applies to names "written in" on 
the ballots in a school election, and 
when a majority of the judges are sat
isfied as to the intent of an elector to 
vote for a particular calHlidate such 
irregularities as nlls-spelling are im
material. 
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