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entirely with the manner and means of 
calling special meetings and that it is 
not necessary to assume that in doing 
so the legislature intended to withdraw 
from the commissioners the important 
power of calling extra sessions when­
ever the business of the county re­
quired it. 

Section 4465, R. C. M. 1921, as finally 
amended by Chapter 100, Laws of 1931, 
sets forth the powers of the county 
commissioners. '£he11' duties are com­
mensurate with the powers granted to 
them. A reading of the above named 
chapter is sufficient to inform one of 
the wide responsibilities placed upon 
the county commissioners. They are 
charged with the proper management 
of the county's business in all its dif­
ferent phases. They are the chief ex­
ecutive authority of the county. Many 
instances may be cited where it ~ay 
be necessary for the board to act upon 
some matter which was not foreseen at 
the time of the regular session, or in 
emergencies, in order to protect the 
public welfare and health or to pre­
serve the interest of the county. For 
failure to discharge their duties the 
commissioners may be liable in dam­
ages, removed from office or prosecuted 
under the criminal code. To place upon 
them suell duties and responsibilities 
and to make them liable for the conse­
quences of their failure to discharge 
them and at the same time to deny 
them the power of discharging these 
tluties, and to act in accordance with 
their responsibilities is, to say the least, 
inconsistent and unreasonable. 

If a reasonable construction may be 
placed upon a statute, it is the one to 
be adopted to the exclusion of others 
not reasonable. Special Road District 
Xo. 8 v. Millis, 81 Mont. 86; Wilkinson 
v. LaCombe, 59 Mont. 518, 197 Pac. 836; 
State ex reI. County Commissioners Y. 
District Court, 62 Mont. 275, 204 Pac. 
(;00; gndlich on Interpretation of Stat­
utes, 324. So also, if two. or more con­
structions are admissible, courts are 
ne'·er justified in adopting the one 
which defeats the manifest purpose of 
the law. State ex reI. County Com­
missioners v. District Court, supra; 
'Vilkinson v. LaCombe, supra. 

The language used by the legislature 
is clear. "The board may at any time 
• • • hold an extra session." The 

phrase "at any time" has been defined 
to mean "from time to time." Smith ,-. 
Rowell, 60 N. J. L. 384, 38 At!. 180. 
The latter phrase n'eans "as occasion 
may arise; at intervals; now and then; 
occasionally." See 27 C .. T. 909 and cases 
cited in notes. 

I am unable to agree with the opin­
ion of the learned Attorney General 
found in Volume 14 Opinions of the At­
torney General, page 111. Referring to 
Chapter 35, supra, he states; "It does 
not say that they (the board) may at 
any time hold extra sessions." Obvi­
ously the board could not hold more 
than one session a t one time. On the 
other hand, the construction given by 
him would make the statute read as 
he states; "The board may at any 
time when in regular session, by giv­
ing two days' posted public notice, hold 
an extra session * * *". This, in my 
opinion, is not a natural nor a reason­
able construction. This construction was 
based on the assumption that a formal 
action of the board, while in session, 
was necessary in order to call a meet­
ing" 

It is therefore my opinion that both 
questions you have submitted ·should be 
answered in the affirmative. I agree 
with the conclusion rC'ached by you and 
hy Judge Benjami:n E. Berg in State 
ex reI. Gallatin Count.y v. Pasha of the 
Xinth Judicial District, in and for 
Gallatin County, decided Aug. 17, 1931. 

'Opinion No. 135 

Corporations-Taxation-Income Tax 
-Constitutional Law. 

HELD; Chapter 166, Laws of 1933, 
which was signed by the GovenlOr on 
March 16, 1933, and which provides 
that it shall take effect from and after 
its passage and appruYal, increases the 
taxahle rate from one to two per 
centum upon the net income of cor­
porations based upon their returns for 
the calendar year 1932, and the pro­
vision of the act providing for a mini­
mum tax of not less than $5.00 upon 
any such corporation applies to returns 
filed prior to the approval of the act 
but covering the calendar year 1932. 

March 31, 1933_ 
"'e have received your communica­

tion as follows, to-wit: "Will you kindly 
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3(lvise this department as to whether 
or not House Bill Xo. 161 (now Chapter 
166), which was signed by the Gover­
nor on March 16, 1933, and which pro­
,·ides that it shall take effect from and 
after its passage and approval, will in­
crease the taxable rate from one to 
two per cent upon the net income of 
corporations based upon their returns 
for the calendar year 1932, and if so. 
does the provision of said Act provid­
ing for a minimum tax of not less than 
$5.00 upon any such corporation, apply 
to returns filed in this department prior 
to the approval of said Act but co,·er­
ing the calendar year 1932?" 

The Act in question contains eighteen 
sections altogether. It repeals Section 
2298 and amends Sections 2296 and 
2297 of the Revised Codes of 1021. It 
also amends Section 2303 of the Re­
vised Codes of 1921, as amended by 
Section 4 of Chapter 146, Laws of 192."3. 

Section 1 thereof requires every cor­
poration, ,vith certain exceptions, to 
pay annually to the State Treasurer as 
a license fee for carrying on business in 
the State of Montana, two per centum 
upon its total net income for the pre­
ceding year, and in the event that it 
had no net income or that the amount 
thereof was less than $250.00. then to 
pay a minimum tax of $5.00. 

Under the provisions of Section 2299 
of the Revised Codes of 1921, as amend­
ed by Section 1 of Chapter 146, Laws 
of 1923, every corporation affected by 
the Act shall on or before the first day 
of March in each year, make a sworn 
return of its net income for the preced­
ing calendar year to the State Board of 
Equalization, and the license fee to be 
exacted from such corporation for any 
year shall be by said board computed 
u)Jon the total net income received by 
it during the preceding calendar year. 
'Vhen, however, the fiscal year of a 
corporation does not correspond with 
the calendar year, it has the privilege 
of 'ha,ing the license fee computed on 
its total net income during such fiscal 
year. 

Under the provisions of Section 2300 
of the Revised Codes of 1921, as amend­
ed by Section 2 of Chapter 146, Laws of 
1923, the State Board of Equalization 
shall assess the license fee due from 
each corporation and shall on or before 
the first day of .June of each year, 

notify it of the amount thereof, and 
the corporation must on or before the 
fifteenth day of June, remit suC!h 
amount to the State Treasurer. If the 
license fee assessed is not paid on or 
before the fifteenth day of June, it 
shall bear interest at the rate of one 
per cent per month until paid and 
shall have added to it a penalty of ten 
per cent. In the case of a corporation 
whose fiscal year does not ("()rrespond 
with the calendar year, the license fee 
must be paid "within thirty days after 
the date upon which it is required to 
file its list or return of income for 
assessment," and if not so paid interest 
at the rate of one per cent per month 
and a penalty of ten per cent shall be 
added to it. 

It is provided in Section 15, Chap. 166, 
supra, ·'that the repeal or amendment 
of the sections as amended by this act 
shall not ,be construed to relieve or re­
lease any corporation from the pay­
ment of any license fee which such 
corporation should have paid under the 
provisions of such sections before the 
repeal or amendment thereof by this 
act, or of any penalty or interest which 
has heretofore or may hereafter attach 
to or become due thereon, but all such 
license fees,penaltie:; and interest shall 
be fixed and determined under the pro­
visions of such sections as amended, 
a lid shall be paid and co lie c te d as 
though such sections had not been 
amended by this Act." 

Clearly, then, this law requires every 
corporation within its scope to pay a 
license fee for the year 1933 equal to 
two per cent of its total net income 
during the year 1932, or during its own 
fiscal year, as the case may be, and if 
it had no net income or if the amount 
thereof fell below $250.00, then to pay a 
minimum license fee of $5.00. l\fore 
than that, it appears that corporations 
which have failed to pay their license 
fees for any year prior to this are made 
subject to its proviSions. 

Can it he said to be invalid as to li­
cense taxes for this year and as to 
delinquent license taxes for any pre­
vious year because it was not approved 
by the Go,·ernor until March 16, 1933? 
'Ve do not think so. Retrospective leg­
islation, assuming this to be partly 
such, is. not prohibited by the Consti­
tution. (Sullivan , .. City of Butte, 65 
Mont. 405). Moreover, our Supreme 
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Court has repeatedly held that the 
legislature has plenary power to pass 
any law not prohibited by the Consti­
tution of the United States, the treaties 
made and statutes enacted pursuant 
thereof, or the Constitution of this 
state. (State ex reI. Sam Toi v. FrenCh, 
17 Mont. 54; Northern Pac. R.I'. Co. Y. 

~fjelde, 48 Mont. 287; State ex reI 
Hillis \'. Sullivan, 48 Mont. 320; In re 
Pomeroy, 51 Mont. 119; State ex reI. 
Evans v. Stewart, 53 Mont. 18; Hilger 
I'. Moore, 56 Mont. 146; The Veto Case, 
6!) Mont. 325; State ex reI. Corry y. 

Cooney, 70 Mont. 355; Butte & Superior 
~Iin. Co., Y. 1\fcIntyre, 71 Mont. 254). 

Generally speaking, the amount of a 
license fee or tax may ordinarily be 
increased or decreased at any time in 
the discretion of the body imposing it. 
Where a city has full power to tax an 
occupation, it may increase the rate on 
a particular class of persons engaged 
therein at any time before the expira­
tion of the period for the enforcement 
of the tax, even though such increase 
is made after the tax first levied has 
heen paid. (Bankers Trust Co. v. Blod­
gett, 260 U. S. 647, 67 L. Ed. 439; Gels" 
thorpe v. Furnell, 20 Mont. 299; State 
ex reI. Rankin v. District Court, 70 
~10nt. 322; Los Angeles & West Side 
T. Co. v. Superior Court, 295 Pac. 837; 
Alaska Consol. Canneries v. Territory 
of Alaska, 16 Fed. (2d) 256; Williams 
\'. iUayor, etc., 111 S. E. 47; American 
'l'olJacco Co. v. Dam'ille, 9H S. Eo 733; 
37 C. J. 189, 190; 61 C. J. 1483; note 
to case of Smith v. Dirckx, 11 A. L. R 
510.) 

A careful consideration of all the 
authorities we coulu find, impels us to 
answer both parts of your query in 
the affirmative. 

Opinion No. 136 

Mill .Operator-Bond-Grain Elevators. 

HELD: A mill operator is not ex­
empted from giving bond although he 
does not operate public warehouse. 

March 31, 1933. 
You inquire whether a person who 

owns and operates a mill and who pays 
outright for grain, is required to give 
a bond. 

Section 3589 R. C. M. 1921 as amend­
ed by Chapter 41, Laws of 1923, pro-

yides, among other things, as follows: 
"Each person, firm, corporation or as­
sociation of persons operating any puh­
lic warehouse or warehouses subject to 
the provisions of this Act, and every 
tr~k-buyoel', dealer, broker, or commis· 
sion man, or person or association of 
persons, merchandising in grain shall, 
on or before the first day of July of 
each year, give a bond with good and 
sufficient sureties to be approved hy the 
Commissioner of Agriculture to the 
State of Montana, in such sum as the 
Commissioner may require, conditioned 
upon the faithful performance of the 
acts and duties enjoined upon them by 
the law." 

Section 3574 R C. 1\1. 1921 as amend­
ed by Chapter 35, Laws of 1933, defined 
"public warehouse" as follows: "The 
term 'public warehouse' includes any 
eleva tor, mill, warehouse or structure 
in which grain is received from the pub­
lic for storage, milling, shipment or 
handling" ; and fixed the following defi­
nition for "grain dealer:" "The term 
'grain dealer' shall he held to mean and 
include every person, firm, association 
and corporation owning, 'controlling or 
operating a warehouse, other than a 
public warehouse, and engaged in the 
husiness of buying grain for shipment 
or milling."-

In view of the express provisions con­
tained in the statutes above cited, it is 
my opinion that you have no discretion 
to waive the giving of a bond by one 
who operates a mill, or in the case 
above mentioned. 

Opinion No. 137 

Barbers-Licenses-Penalties. 

HELD: That no penalties may be im­
posed upon duly licensed barbers who 
are delinquent in the payment of their 
annual license taxes other than those 
specifically provided for by law. 

April 4, 1933. 
You have requested further advice in 

connection with our Opinion No. 115, 
issued March 16, 1933. 

Section 11 of Chapter 18, Laws of 
1931, proyides for an examination, to 
determine fitness, for which a fee of 
$15.00 shall be charged. After the ap­
plicant has successfully passed the ex­
amination he is required to pay $3.00 
for issuing his certificate, and on or 
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