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VISIOn of the state is entitled to be a 
candidate for any office unless other 
restrictions are imposed by the consti
tution. (Art. IX, See. 11.) There is. as 
you state, no pro\'ision of law dh'iding 
the district into election districts such 
as now exists in counties for the elee
tion of county commissioners by reason 
of the amendment of the constitution in 
this regard. Also the constitution pro
vides that a person recehing a majority 
of votes at any eleetion shall be de
clared elected to the office. (Art. IX. 
See. 13.) 

These votes include all those cast in 
the particular district. Under this 
provision of the constitution anyone 
is entitled to write in the name of any 
person for any office and to vote for 
him without regard to his residence in 
any pn rticulnr portion of the distlict. 

I nlso ngree with your answer to 
question five in regard to printing the 
minutes of the school district. There 
!leing no provision of law for spending 
public money for this purpose, the 
school board may not cause the publi
('a tion of its minutes. 

Opinion No. 113 

Insanity Hearings- Physicians- Resi· 
dence. 

HlDLD: Irregularity does not nec
essalily result in an insanity hearing 
fl'om the fact that one of the attending 
physicians resides in another state. 

March 15, 1933. 
You have requested an opinion from 

this office as to whether or not it would 
be permissible for the officials of your 
county to obtain the attendance of a 
doctor from Beach, North Dakota, 
which is ten miles from the county 
seat, at insnnity Iwarings in Wibnux 
County, or whether the law requires 
a ttendance of a pl'llcticing physician 
resident in the State of Montana. You 
stnte that there is only one doctor re
siding in the county and the nearest 
othel' doctor resides at Glendive, in 
Dnwson County, thirty-one miles away. 

Section 14a3, R. C. M. 1921, is as fol
lows: "The judge, or in case of his 
a hsence, the chairman of the board of 
cOllllty commisl"iollel's, must also issue 
subpoenas for at least two graduates 

of medicine to nppear and attend such 
exnmination". 

These grnduates of medicine must 
appenr nnd answer all questions, hear 
testimony, personally examine the al
leged insane person, and, if they so 
find, certify as to his insanity. Sec
tions 1434, 1435, aIHI 14RG, R. C. M. 
1921. 

There is nothing in the statutes pro
hihiting the attendance of a phYSician 
from another county. Indeed. Section 
1141, which provides that the fees and 
mileage of such physiCians shall be 
paid by the county where the examina
tion is held, by implication permits it. 

Wlhile it is true that Seetion 3118 R. 
C. M. 1921 requires every person "wish
ing to prnctice medicine or surgery in 
any of the departments of this state" 
to apply for a certificate to the State 
Hoard of Medical Examiners, never
theless attendance under subpoena at 
an insanity hearing cannot be consid
ered as practiCing medicine under sec
tion 3122 R. C. M. 1921. 

Rather, we believe that attendance 
a t such a hearing comes within the ex
ceptions to that section, provided for 
in Section 3121, that ". * • • this 
act shall not apply • * * to phy
sicians and surgeons in actual consul
tation from other states". We are 
strengthened in this helief by the lan
guage of Section 1483, quoted above, 
"must also issue subpoenas for at least 
two graduates of medicine". It is sig
nificant that the legislature did not 
use the words "two practicing physi-
cinns". 

Other problems arise concurrentlv 
with the question you submit ,,-hich w"e 
are suggesting for your consideration. 

Section 1433, above, provides that the 
judge or the chairman of the board of 
county commissioners, shall "sub
poena." Sen'ice of a subpoena of a 
state court outside of the state where 
it is issued is a nullity. (40 Cyc. 2165). 

Again, it has been held that witnes
ses coming from without the state are 
entitled to mileage only from the state 
line to the place of trial, both coming 
to and going from the place of trial, 
hut are not entitled to expenses in
curred without the state. Chilcott v. 
Rea, 52 Mont. 1;34, 140; Bullard v. 
Zimmermall et aI., 88 Mont. 271, 281; 
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Yol. 10 Opinions of Attorney General, 
270. 

Howeyer, these considerations are 
dehors your inquiry, and we are not 
asked to render an opinion concerning 
them at this time. In answer to your 
question, it is our opinion that no ir
regularity necessarily results in an in
sanity hearing from the fact that one 
of the attending ph~'sicians resides in 
another state. 

Opinion No. 115 

Ral"bers-8tate Board of Barber Exam
iners-Fees. 

HELD: There is no provision for 
any additional fees on account of n 
harber becoming delinquent, and if fees 
are accepted from one who has failed 
to prel'iously pay his annual dues, it 
would have to be on the basis of $3.00. 

March 16, 1933. 
You have requested an opinion from 

this office as to the fees and dclinquent 
fees required of a barber who has pre
"iously received a certificate from the 
State Board of Barber Examiners to 
follow his trade in Montana but who 
has failed to keep up his annual dues. 

Chapter 127, Laws of 1929, created 
the Bonrd of Barber Examiners and n 
number of the sections of that Chapter 
were amended by the 1931 Session of 
the general assembly. 

The fee for examination in the first 
instance and admission of an applicant 
is $15.00 and thereafter the annual fee 
is $3.00 from each barber who has 
been previously admitted. There is no 
provision for any u dditional fees on 
account of a barber becoming delin
quent and if fees are accepted from 
one who hns failed to prel;ously pay 
his annual dues it would have to be on 
the basis of $3.00. 

Opinion No. 116 

Schools-Holidays-Sunday. 

HELD: That those holidays falling 
on Sunday which the statute provides 
shall be observed as legal holidays on 
the following Monday are business holi
days and not school holidays. Conse
quently, Dec. 26 and Jan. 2 were not 
legal holidays where Dec. 25 and .Tan. 
1 fell on Sunday. 

March Hi, 1933. 
You have requested an opinion of 

this office relative to legal holidays 
for puhlic schools. 

Section 1062, R. C. M. 1921, controls 
and prol"ides that New Years Day. 
:\Iemorial Day, Independence Day, and 
Lahor Day shall be legal holidays for 
all public schools. In the snme section 
reference is made to certain exercises 
to be conducted by public schools in 
commemoration. of certain other holi
days but such holidays are not made 
legal holidays in the sense that those 
first named abOl'e are. 

Holidays that fall on Sunday and 
which the statute provides the follow
ing day shall be a legal holiday applies 
only to business holidays aDd are ex
cepted from school holidays. Conse 
quently December 26 and January 2 
were not legal holi(!ays where Decem
ber 25 and January 1 fell on Sunday. 

Opinion No. 117 

Nepotism Act-Construction-Melit. 

HELD: In case of prosecution for 
violation of Nepotism Act, where rela
tive is appointed, it is not a defense to 
I)1"OI'e appointment was made. hecause 
of merit. 

March 16, 1933. 
You have asked my· opinion on the 

following question: "In order to find a 
viola tion of the nepotism act would it 
not be necessary to prove that an ap
pointment of a relatil"e was made be
cause of relationship rather than be
("ause of merit?" 

The so-called Nepotism Act, Chapter 
12, Laws of 1933, is a peculiarly worded 
act. The title reads: 

"An act to define nepotism and to 
prevent such practice in the State of 
:\iontana and prescribing the penal
ties thereof." 

Section 1 defines nepotism as fol
lows: 

"Nepotism is the bestowal of po
litical patronage by reason of relation
ship rather than of merit." 

Sections 2 and 3 of the act, however, 
make no l'eferenc'€ to nepotism as de-
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