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to the pound, exclusive of the wrapper or container, no tolerance 
in deficiency being allowed. All butter sold, offered or exposed 
to the retail trade, for sale in paper .containers or wrappers, 
shall be in packages of one (1) or two (2) pounds, net standard 
avoirdupois weight, no tolerance for deficiency being allowed; 
provided, however, that packages of the weight herein specified 
may be made up of smaller component packages of wrapped 
butter in multiples of four (4) or eight (8) ounces each. Any 
violation, of the provisions of this section shall constitute a mis
demeanor and be punishable as provided in Section 49 of the Act 
hereby am~nded." 
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The first paragraph of the chapter relating to standard measure 
for the sale of butter does not make unlawful the sale of packages of 
butter of any other weight and anything in subsection 30, laws of 1929, 
to that effect has been amended or repealed by the above quoted section. 

You will notice that it provides that all butter sold, offered or ex
posed to the retail trade, etc., shall be in packages as specified. 

You are accordingly advised that the only sale which would be an 
unlawful sale so far as size of package is concerned is the sale to the 
retail trade. The wholesale of short weight butter from a creamery to 
retailer is not a crime under our laws, and you may prosecute a creamery 
only for short weight retail sales, and in no other case, and you may 
prosecute in case of sales from stores no matter how innocently they 
may sell short weight butter-this being one of the cases of malum 
prohibita and not malum in se. See the case of Leggett vs. Purdue, 16 
Mont. 205. 

Very truly yours, 

L. A. FOOT, • 
Attorney General. 

School Districts - Surplus Funds - High School Site
Vote. 

School site may be purchased out of surplus remaining 
after nine months school, upon vote of district. 

Mr. Walter R. Knaack, 
County Attorney, 

Shelby, Montana. 
My dear Mr. Knaack: 

June 19, 1931. 

You request an opinion whether a school district is authorized to 
purchase suitable ground upon which to construct a high school building 
out of the surplus remaining in the general fund after providing for 
nine months school. 

School district No. 14 of your county held an election on the matter, 
at which election a majority of the qualified electors authorized the 
surplus to be used for purchasing a school site. The question is whether 
a vote of the qualified electors authorizes the use of the surplus for such 
a purpose. 
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Section 1205, R.C.M. 1921, provides that 
"county school moneys may be used * *, for the various pur
poses, as authorized and provided in this act, and for no other 
purpose, except that in any district any surplus in the general 
school fund to the credit of such district, after providing for the 
expenses of not less than nine months' school, on a vote of the 
qualified electors of said district, may be used for the purpose 
of retiring bonds and improving buildings and grounds or erect
ing school buildings, a teacherage or barn." 

It is to be observed that the purchase of ground for a school site 
is not among the purposes expressly enumerated in this· section. 

The district has already authorized bonds to be issued for the pur. 
pose of constructing a high school building. Under section 1219, et seq. 
a special levy in excess of ten mills may be made upon a vote of the 
taxpaying freeholders therein for the purpose of furnishing additional 
school facilities for said district, for building and equipping heating or 
other plants, or for any other purpose necessary for the proper opera
tion and maintenance of the schools in said district, including building, 
altering, repairing, or enlarging any schoolhouse or houses of said dis
trict. 

Under this section unquestionably a special levy can be made when 
approved by the electors for the purpose of purchasing a school site. 

Under subdivision A of section 1 of chapter 147, laws of 1927, the 
board of trustees of any school district are vested with power to issue 
bonds for anyone or more purposes, (a) for the purpose of building, 
enlarging, altering, repairing, or acquiring by purchase one or more 
school houses in said district; furnishing a'nd equipping the same, and • purchasing the necessary lands thereof. 

Under this subdivision the purchase of land for a school site is in
cluded in the purpose with the building of the schoolhouse. In fact, 
there is no question that bond money could be expended for the purchase 
of a site where bonds have been issued for the purpose of building a 
building, for it necessarily follows that no building could be constructed 
without a site upon which to construct it. It is therefore considered as 
a part of the purpose of building a school house. 

Under section 1205, R.C.M. 1921, surplus money may be used for 
the' purpose of retiring bonds or erecting' school buildings, a teacherage 
or barn. The bonds retired with such surplus, or a part of the proceeds 
of them, might have been used for the purpose of purchasinng the site 
upon which the building was erected, or in case a building was author
ized a site could have been purchased as a part of the building construc
tion costs. There is only one purpose for which a school site would be 
purchased and that is for the purpose of erecting a building thereon, 
either immediately or at some future time. 

It is therefore my opinion that surplus funds, after providing for 
nine months' school, upon a vote of the qualified electors of the district, 
can be used for the purpose of purchasing a school site. 

In this particular case the site, of course, is being purchased for 
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the construction of the building authorized by an issue of bonds. As 
before stated, the site could be purchased out of the bond issue and the 
bonds can be paid off out of the surplus, and it would seem to follow 
that it would make no difference that the money was used for the pur
chase of the site in the first instance. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Auctioneers-Sales-Licenses-Bonds. 

Auctioneers required to have license in order to hold'sales 
of livestock, farm machinery, et cetera. 

Mr. Denzil R. Young, 
County Attorney, 

Baker, Montana. 

My dear Mr. Young: 

June 19, 1931. 

I have your request for an opinion whether, under the provisions of 
code sections 4147 to 4156, inclusive, dealing with auctioneers, all auc
tioneers are required to have licenses in order that they may hold sales 
of livestock, farm machinery, etc. 

Section 4147, R.C.M. 1921, provides as follows: 
"Any citizen of this state may become an auctioneer, and 

be authorized to sell real or personal property at public auction 
in any county in this state, on giving a bond in accordance with 
the provisions of this chapter for the faithful performance of 
his duties." 
There appears to be no exception. Accordingly, each auctioneer call

ing a sale is required to file his bond with the county clerk and recorder, 
except assistants, as provided in section 4150, R.C.M. 1921, and sheriffs 
and constables in any city or town where there is no auctioneer. 

Very truly yours, 

L. A. FOOT, 
Attorney GeneraL 

Taxation-Assessment-Levy-Omitted Property. 

The holder of a sheriff's certificate of sale of land on the 
25th day of January, 1929, and who is the owner of the land 
on the first Monday in March, 1931, is subject to have the land 
assessed in 1931 as omitted property for the ye3r 1929 where 
the land was not assessed in that year because the county sup
posedly had title thereto, which title later proved defectiv2. 
The rate of levy would be that of the year 1929. 
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