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of death, who would pay the mileage?" The matter of gathering evi­
dence in such cases is for the sheriff and county attorney. The coroner 
summons the witnesses and he may not perform the duties of these other 
officers although he may subpoena them to testify before him. In this 
connection the duties of the coroner are' outlined by code section 12381. 

He may call before him all witnesses who know anything concern­
ing the case, and he may go and take possession of the body and charge 
the mileage therefor, but as far as making the investigations is concerned, 
strictly speaking, he cannot charge for that. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Dairy Law-Butter-Trial-Short Weight-Dealers. 

Prosecutions for the sale of short weight butter must be 
against the dealer selling at retail and in the county where the 
sale is made. 

Mr. B. F. Thrailkill, 
Chief of Dairy Division, 

Helena, Montana,. 
My dear Mr. Thrailkill: 

June 17, 1931. 

You request an opinion on section 30, chapter 39, laws of 1931, 
standard butter measure, as follows: 

"I would like very much to have a written opinion on section 
30, standard butter measure, of the laws of 1931. 

"Is the retailer or creamery or both liable for short weight 
butter? In which county should a complaint be filed-the county 
where the butter is manufactured or in the county where the 
butter is found? 

"Some county attorneys take the stand that the complaint 
should be filed on creamery where manufactured; others say it 
should be filed at point of delivery as sale is not completed until 
goods are delivered." 

Previous to the enactment of section 30, chapter 39, laws of 1931, 
the matter of standard weight for butter was contained in section 30, 
chapter 93, laws of 1929, and it provided for packages of less than a 
pound, and the weight which such packages might contain. The law 
provided that any person, persons, etc., selling or offering for sale any 
article of dairy products as a pound, or any mUltiple thereof, the net 
weight of which is less than sixteen ounces, or the proper multiple 
thereof, shall be guilty of a misdemeanor, ~ * *" 

The law was amended by section 30, chapter 39, laws of 1931, to 
read as follows: 

"The standard measure for the sale of butter, in the State 
of Montana, shall be sixteen (16) ounces (avoirdupois weight) 
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to the pound, exclusive of the wrapper or container, no tolerance 
in deficiency being allowed. All butter sold, offered or exposed 
to the retail trade, for sale in paper .containers or wrappers, 
shall be in packages of one (1) or two (2) pounds, net standard 
avoirdupois weight, no tolerance for deficiency being allowed; 
provided, however, that packages of the weight herein specified 
may be made up of smaller component packages of wrapped 
butter in multiples of four (4) or eight (8) ounces each. Any 
violation, of the provisions of this section shall constitute a mis­
demeanor and be punishable as provided in Section 49 of the Act 
hereby am~nded." 
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The first paragraph of the chapter relating to standard measure 
for the sale of butter does not make unlawful the sale of packages of 
butter of any other weight and anything in subsection 30, laws of 1929, 
to that effect has been amended or repealed by the above quoted section. 

You will notice that it provides that all butter sold, offered or ex­
posed to the retail trade, etc., shall be in packages as specified. 

You are accordingly advised that the only sale which would be an 
unlawful sale so far as size of package is concerned is the sale to the 
retail trade. The wholesale of short weight butter from a creamery to 
retailer is not a crime under our laws, and you may prosecute a creamery 
only for short weight retail sales, and in no other case, and you may 
prosecute in case of sales from stores no matter how innocently they 
may sell short weight butter-this being one of the cases of malum 
prohibita and not malum in se. See the case of Leggett vs. Purdue, 16 
Mont. 205. 

Very truly yours, 

L. A. FOOT, • 
Attorney General. 

School Districts - Surplus Funds - High School Site­
Vote. 

School site may be purchased out of surplus remaining 
after nine months school, upon vote of district. 

Mr. Walter R. Knaack, 
County Attorney, 

Shelby, Montana. 
My dear Mr. Knaack: 

June 19, 1931. 

You request an opinion whether a school district is authorized to 
purchase suitable ground upon which to construct a high school building 
out of the surplus remaining in the general fund after providing for 
nine months school. 

School district No. 14 of your county held an election on the matter, 
at which election a majority of the qualified electors authorized the 
surplus to be used for purchasing a school site. The question is whether 
a vote of the qualified electors authorizes the use of the surplus for such 
a purpose. 
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