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the same kind or other kinds of securities. Furthermore, these warrants 
afford a quick means of investment of funds on hand where no other 
investment is available at the time, and I have no doubt the board could 
invest in these warrants in such cases, and when a more desirable invest
ment from the board's point of view presented itself it could sell the 
warrants and reinvest in other securities. 

I have no doubt that this power of sale and reinvestment is granted, 
together with other powers, by the general terms of said section 3 of 
chapter 60, laws of 1927, and it is my opinion that the board is acting 
within its powers and jurisdiction when it proposes to sell these war
rants. This practice has been followed heretofore and in some instances 
single transactions amounting to as much as a million dollars, wherein 
liberty bonds held by the board were disposed of in New York, were 
consummated, and the authority to make the sale was shown by exhibit
ing the statute containing the general powers of the board aforesaid 
and the same was accepted as sufficient authority for the board to make 
said sales. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Trade-Marks-Filing-Secretary of State-Fees. 

Notwithstanding house bill 192 of the session laws of the 
twenty-second legislative assembly, the secretary of state 
should charge $5.00 for filing and recording a trade-mark and 
one dollar for issuing certificate of record. 

Mr. W. E. Harmon, 
Secretary of State, 

Helena, Montana. 
My dear Mr. Harmon: 

April 22, 1931. 

You request an opinion whether under house bill 192 of the "last 
legislative assembly you must charge $3.00 for filing and recording a 
trade-mark, or if you should charge $5.00 therefor and $1.00 for issuing 
certificate of record under the provisions of section 145, R.C.M. 1921. 

House bill 192 amends section 4288, R.C.M. 1921, which is a part of 
the act relating to the recording of trade-marks. Section 4288 was orig
inally enacted in 1899 and it provided that the secretary of state should 
keep for public examination a record of all trade-marks or names filed 
in his office and that he should not record any two similar trade-marks 
or names. It also provided that at the time of filing and recording a 
trade-mark or name he should collect from the claimant a fee of $3.00. 

Section 145, R.C.M. 1921, relating to the fees to be charged by the 
secretary of state, which was a part of the policial code of 1895 and 
which was amended in Ul99 (the year of the enactment of section 4288) 
provided that for filing each trade-mark the secretary should charge 
$3.00 and for issuing each certificate of record thereof $1.00. It will 
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thus be seen that the provisions of sections 145 and 4288 were uniform. 
This uniformity existed until 1921 when the legislative assembly, by 
chapter 91 of the laws of 1921, amended section 145 (which was then 
section 165, R.C.M. 1907) and which amendment provided that the secre
tary should charge $5.00 for filing each trade-mark and $1.00 for issuing 
certificate of record. With the enactment of this amendment to section 
145 the legislature impliedly repealed so much of section 4288 as related 
to the fee to be charged for filing a trade-mark because there is a direct 
conflict between the two sections as to the amount of fee to be charged 
for that service and in such cases the later act prevails. 

House bill 192 of the last legislative session amending said section 
4288 shows on its face that the purpose of the amendment was to permit 
the secretary to file a trade-mark or name similar to one already filed 
if an affidavit was filed with the secretary to the effect that the trade
mark or name previously registered had not been used for a period of five 
years preceding the filing of the affidavit. After making this amendment 
the legislature then inc(lrporated that part of section 4288 which had 
been repealed by implication as aforesaid, as follows: 

"He must, at the time of filing and recording a trade-mark 
or name, collect from the claimant a fee of Three Dollars 
($3.00) ." 

The above quoted words were the identical provisions of section 
4288 which had theretofore been repealed by implication as aforesaid 
and apparently the legislature inserted them believing that they were 
still a part of the laws of the state of Montana. It is plain that the 
intention of the legislature was to make the change above noted regard
ing the filing of two similar names and it was also the intention of the 
legislature to make no change regarding the filing fee. The incorporation 
of the provision for paying a filing fee of $3.00 was, as above stated, due 
to the fact that the legislature thought that part of section 4288 was 
still a part of the laws of Montana, but as that part of said section had 
been previously repealed the amendment reincorporating it in the section 
was a nullity unless it appears from the law that the intention of the 
legislature was to change the existing law upon the amount of fees to 
be paid. As stated above, this intention does not appear from the legis
lation. 

If it were to be held that under house bill 192 the secretary is to 
charge a fee of $3.00 instead of $5.00 and $1.00 as provided in section 
145, such a holding would have to be based upon the theory that house 
bill 192 repealed by implication that part of section 145 relating to the 
same subject. Repeals by implication are not favored and especially is 
that true where the provision of the subsequent act is one which the 
legislature had previously, by another act, discarded as no longer the 
law of the state and where it appears as here that the incorporation 
of a provision in the amending act was merely upon the belief that it 
was the existing law of the state· and not in conflict with another law 
which had superseded the provision reincorporated in the amending law. 

It is therefore my opinion that in charging fees for filing trade
marks and issuing certificates of record you should be governed by sub-



OPINIONS OF THE ATTORNEY GENERAL 75 

division 16 of section 145, laws of 1929, which provides for the charging 
of fees of $5.00 and $1.00 for the respective services. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Leasing-County Property-Sale-Fairs. 

Before county property can be leased it must first be of
fered for sale. Property not intended to be sold but intended 
to be used for county fair purposes not subject to lease. 

Mr. Charles M. Reardon, 
Western Montana Fair, 

Missoula, Montana. 
My dear Mr. Reardon: 

May 1, 1931. 

You have requested an opinion relative to the authority of the board 
of county commissioners to lease one of the buildings on the fair grounds, 
the less~e to operate private or public dances for his own profit and pay 
the county a rental. 

Under the law as it existed prior to the last session of the legisla
ture the only authority the county had to lease any county buildings or 
property was contained in subdivision 28 of chapter 38, laws of 1929, 
amending section 4465, R.C.M. 1921. This section authorized the board 
"to lease and demise county buildings, equipment, furniture and fix
tures, for hospital purposes," (only). Therefore, any lease entered into 
prior to the amendment of this chapter was unauthorized where the 
lease was for purposes other than hospital. purposes. 

The present law (substitute for senate bills 23 and 26) amended the 
above section and now section 28 provides "to lease and demise county 
property however acquired, which is not necessary to the conduct of any 
of the county's business or the preservation of county property, and for 
which immediate sale cannot be had. Such lease shall be in such manner 
and for such purposes as in the judgment of the board shall seem best 
suited to advance the public benefit and welfare and all revenues so 
received as provided shall be payable to the county treasurer." 

It will be observed that the county property which may be leased 
under the existing law is property which the county would sell but 
which has not been sold because the county was unable to make a sale 
thereof. The building at the fair grounds apparently is one of the build
ings which the county intends to continue to use for fair purposes. 
Therefore, the building does not come within the class of property which 
may be leased. Before any such property may be leased it must be first 
exposed to sale and the fact thus established that there is no immediate 
sale for it. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 
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