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or, in other words, if the classification is reasonable, and the law 
operates equally upon every person or thing within the given 
class. (1 Lewis' Sutherland's Statutory Construction sec. 203.) 
Interdicted class legislation includes all laws that rest upon 
some false or deficient classification, and the vice in such laws 
is that they do not embrace all of the class to which they are 
naturally related. (State v. Parsons, 40 N. J. L. 1.) A fair test 
for determining whether a statute is special is this: Does it 
operate equally upon all of a group of objects, which, having 
regard to the purpose of the legislature, are distinguished by 
char~cteristics sufficiently marked and important to make them 
a class by themselves? (Clendaniel vs. Conrad, 3 Boyce (Del.) 
549, Ann. Cas. 1915B, 968, 83 Atl. 1036)." 
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It ts therefore my opinion that the word "may" must be construed 
to mean "shall" or "must" so as to require in third class districts the 
submission to its taxpayers of questions relative to making a special 
levy in excess of ten mills. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Drains-Drain Commissioner-Qualifications. 

Drain commissioner must be a land owner and resident of 
the county or counties in which the division lies but not neces
sarily within the district itself. 

Mr. T. H. Burke, 
Secretary, 

Valley Center Drain District, 
Hardin, Montana. 

My dear Mr. Burke: 

April 15, 1931. 

You have requested an opinion on the following question: 
"Is it necessary for a drain commissioner to be a land owner 

within the division for which he is elected?" 
Section 7280, R. C. M. 1921, before its amendment by chapter 50, 

laws of 1925, provided for the appointment of three commissioners, and 
if the district was situated in two or more counties not more than two 
of said commissioners could reside in anyone of said counties. It was 
also provided in said section that the ownership of land within the district 
was not a disqualification of a person acting as such commissioner. 

Chapter 50 aforesaid, which was house bill number 220 of the acts 
of the nineteenth legislative assembly in its original form as introduced 
in the legislature, read in part as follows: 

"In making such appointments one commissioner shall be 
appointed from each division and each person so appointed a 
commissioner must be an actual resident in the division for 
which he is appointed such commissioner. If the district is 
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situated in two or more counties, not more than two of said 
commissioners shall reside in one of said counties. Ownership 
of land within the district shall not disqualify a person from act
ing as a commissioner." 
It will thus be seen that neither section 7280, R.C.M. 1921 nor the 

amendatory law in its original form required the commissioner to be 
a land owner within the division for which he is elected. House bill 220 
as originally introduced would have required him to be a resident of 
the division but not a land owner. Said bill was amended during its 
course through the legislature so that the provision above referred to 
was amended as it now appears in the session laws of 1925, to-wit: 

"In making such appointments one commissioner shall be 
appointed from each division and each person so appointed a 
commissioner must be an actual land owner and resident of the 
county or counties in the division for which he is appointed 
such commissioner. If the district is situated in two or more 
counties, not more than two of said commissioners shall reside 
in one of said counties. Ownership of land within the district 
shall not disqualify a person from acting as a commissioner." 

In my opinion, the above provision of the law as finally enacted 
does not require the commissioner to own land in the division but it is 
sufficient if he owns land in the county or counties in the division. Thus, 
he may be a land owner in the county but not within the boundaries of 
the district. 

Section 7283, R.C.M. 1921, as amended by said chapter 50, relating 
to the election of commissioners, provides that one commissioner shall 
be "elected from each division of which he must be an actual land owner 
and resident of the county or counties." 

This amendment was also a part of said house bill 220, and in its 
original form also provided for mere residence in the division but it 
was amended likewise during the course of the bill through the legisla
ture so that it would conform with the amendment to section 7280. The 
amendment makes the phraseology somewhat awkward, but, in my opin
ion, it merely means what is meant by similar phraseology in the amend
ment to section 7280, namely, that he must be a land owner and resident 
of the county or counties in which the division lies but not necessarily 
within the division itself. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Offices-Incompatibility-Public Officers-County Com
missioners-Councilmen. 

The offices of county commissioner and councilman 
held to be incompatible so that one person may not hold both 
at the same time. 
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