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Mr. George P. Porter, 
State Auditor and ex-officio 
Investment Commissioner, 

Helena, Montana. 

My dear Mr. Porter: 

March 27, 1931. 

You have requested an opInIOn whether a person maintaining a 
brokerage office in Montana must pay the filing fee of $25.00 as pro
vided in section 4033, R. C. M. 1921, and section 450 as amended by sec
tion 5 of chapter 179, laws of 1929, for each place of business conducted 
by him in the state, or if only one charge of $25.00 should be made. 

The application for permit is required to be accompanied by certain 
papers mentioned in sections 4033 and 4037 which are filed in your 
office, and it is for filing these papers that the $25.00 fee is chargeable. 
These papers are filed by the stockbroker as a condition precedent to 
the granting of a permit to him to do business. If the permit is issued 
it entitles him to handle securities throughout the state of Montana 
which are not objected to by the investment commissioner. (Section 
4037.) 

The fact that in handling these securities throughout the state of 
Montana he might maintain several offices does not change the fact 
that the business done by all of the offices is his business and there 
being no statute which requires a stockbroker to have a permit for each 
place of business conducted by him, it is apparent that he is only re
quired to file one set of papers and documents for which but one filing 
fee could be charged. If in the pursuit of his business he sees fit to 
establish more than one office the business transacted by each office 
is merely a part of the whole business of the stockbroker done in the 
state of Montana and under the statute the permit issued him grants 
him the right to do business which is co-extensive with all of the 
business he might do in Montana. 

It is therefore my opinion that under the circumstances stated above 
but one filing fee can be charged by you. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Irrigation Districts-Bonds-Assessments-Funds. 

Moneys derived from sale of lands in irrigation district, 
under facts stated in the opinion, in excess of delinquent taxes 
and assessments should be prorated among the outstanding 
bonds without regard to their date of maturity. 

Moneys derived from the sale of such lands to the extent 
of assessments that were made for a fund or funds should be 
placed in said fund or funds for which the assessments were 
made and warrants which have been issued against such funds 
are payable therefrom. 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 61 

Bond holders purchasing the lands of the district from 
the county are not entitled to pay part of the purchase price 
with the interest coupons on the bonds which they hold. 

Mr. R. N. Hawkins, 
Assistant State Examiner, 

Helena, Montana. 
My dear Mr. Hawkins: 

April 8, 1931. 

You have requested an opinion in connection with the Chestnut Irri
gation District, as follows: 

"The Chestnut Valley Irrigation District issued and sold its 
bonds to the amount of $140,000.00, dated July 1, 1920. The 
bonds are of the denomination of $1,000.00 each. Eighty-four of 
these bonds have matured and the balance will mature at the 
rate of $14,000.00 per year, beginning with January 1, 1932. 
Interest is unpaid on these bonds to the amount of approximate
ly $50,000.00 and no part of the principal has been paid. The 
lands of the district, with the exception of a small acreage, have 
been sold for delinquent irrigation district and general taxes and 
conveyed to Cascade county by tax deeds. The county has now 
advertised to sell these lands on April 10, 1931. 

"Warrants have been issued by the district, other than for 
the payment of interest on bonds, amounting to several thousand 
dollars and judgments against the district have been recovered 
upon these warrants, which judgments are unpaid. The only 
levies made by the district were as follows: 

"(1) For interest on the bonds in years 1921 to 1927 at 
the rate of $1.80 per acre and for principal of the bonds in 1927 
at the rate of $3.00 per acre; 

"(2) For maintenance in 1921, 40c per acre, and in the years 
1922, 1923 and 1924, 20c per acre. 

"Your opinion is respectfully requested on the following 
questions: 

"1. If the money from the sale of the lands by the county, 
applicable to the payment of the bonds and interest, should be 
more than sufficient to pay the interest due, should the excess 
be applied to the payment of the principal of the bonds in the 
order of their maturity pro rata, or upon all the bonds which 
have matured pro rata, or upon all of the bonds without refer
f)nce to their maturity pro rata, or in the order that the bonds 
are registered in the records of county treasurer? 

"2. Should any of the moneys arising from the sale be 
applied to the payment of said warrants or the judgments re
covered thereon? 

"3. Should any of the moneys arising from said sale be 
distributed or paid into the maintenance fund of said district on 
account of taxes or assessments levied for maintenance and 
unpaid ?" 
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Upon the sale of the lands in question, if the amount received is in 
excess of the delinquent taxes and assessments, so much of the purchase 
price should be applied to the funds for which these taxes and assess
ments were made as will discharge the said taxes and assessments and 
the remainder should be by the county treasurer placed in the bond 
and interest fund of the district; of course, those assessments against 
the lands which were made for bond and interest purposes and which 
are realized from the sale of the lands will also be placed in said bond 
and interest fund so that the bondholders will have the benefit not only 
of the past assessments made for bond and interest purposes but the 
excess of the purchase price over and above what is required to pay 
the delinquent taxes and assessments, provided, of course, that the 
excess must not be larger than the amount for which the lands would 
have been liable for bond and interest purposes had they not been trans
ferred by tax deeds. 

Answering your first question, it is my opinion that inasmuch as 
the moneys which will be available for bond redemption and interest 
purposes arise from what would be analogous to a receiver's sale in 
the case of a private corporation the moneys so derived are impressed 
with a trust for the benefit of all of the bonds regardless of their date 
of maturity and the moneys derived from the sale, which are applicable 
to the payment of interest and the redemption of the bonds, should be 
prorated among the bonds without regard to their date of maturity. I 
think equity would treat all of the bonds as due owing to the fact that 
performance is put beyond possibility by the facts existing in this case. 

Answering your second question, it is my opinion that if any assess
ments were made for a fund or funds against which these warrants 
were issued the moneys which will be realized for these funds on ac
count of such assessments must be placed in the funds for which the 
assessments were made and the warrants would be payable out of any 
moneys going into that fund by reason of the sale of the lands, thus if 
assessments were made for the maintenance fund there should be 
placed in the maintenance fund the amount that will be realized on 
account of said assessments through the sale of these lands, which, of 
course, would be the full amount of the assessments because it is only 
the excess over what is required to pay all the taxes and assessments 
th~t can be turned over to the treasurer for the benefit of the bond
holders. The warrants issued against such fund would then be payable 
from the funds in the maintenance fund. 

This also answers your third question. I assume that there are no 
outstanding tax debenture certificates in the hands of assignees of the 
district. If there are these certificate holders would, of course, be en
titled to payment of the assessments represented in their certificates, 
which payment would, of course, come out of the funds for which the 
assessments were made. 

I also have a letter from county attorney Gault of Cascade county, 
asking certain questions concerning this same irrigation district. His 
inquiries are: first, if the bondholders, as a part of the purchase price, 
may pay any part thereof in interest coupons and bonds. In my opinion, 
no part of the purchase price may be paid in this manner. While the law 
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provides that the county treasurer is authorized to receive, in lieu of 
cash, interest coupons maturing within the year in payment of any 
tax or assessment levied for payment of interest on bonds, it is my 
opinion that this applies only to those cases where they are tendered as 
a payment of the assessment levied for payment of interest; that is, 
where they are offered as a payment of the assessment and not as pay
ment for the purchase price of the lands. These bondholders, when they 
purchase these lands from the county, are purchasing property and are 
not paying assessments as those have been merged in the title which 
the county has. Second, "if the entire amount is required to be paid in 
cash, may it be done by an exchange of checks by the treasurer and 
bondholders? " 

I do not know just what is meant by the above question. The safest 
procedure would be for the bondholders to pay to the county the amount 
of the purchase price and the treasurer would then apportion to the 
funds represented by the delinquent taxes and assessments that part of 
the purchase price which belongs to those funds and the balance within 
the limitation mentioned in the court's opinion in the case of State ex 
reI. Malott vs. County Commissioners should be placed in the bond and 
interest fund and it is out of this that the bondholders receive their 
interest and redemption moneys. 

Third, if all of the excess over and above the amount of delinquent 
taxes and assessments is available to redeem all bonds, whether matured 
or not, up to the total amount of the entire bond issue. The excess within 
the limits prescribed in the court's decision aforesaid would be applicable 

. to the redemption of all of the bonds, whether matured or not. 
I have given the above matter considerable consideration but as the 

opinion is required April 10th, the short time in which I have had to 
prepare it prevents me from stating in this opinion little, if anything, 
more than the conclusions which I have arrived at after consulting the 
statutes and decisions applicable. Very truly yours, 

L. A. FOOT, 
Attorney General. 

Protein Laboratories-Counties-Senate Bill 57, Laws 
1931. 

The law does not contemplate the joint operation of pro
tein laboratories by two or more counties but all surplus goes 
to the county operating the laboratory regardless of where 
samples originated. 

Mrs. Toile Morris, April 10, 1931. 
Department of Agriculture, 

Helena, Montana. 
Re: Construction of Senate Bill No. 57, 

Providing for Protein Testing Lab-
My dear Mrs. Morris: oratories. 

You have requested an opinion as follows: 1. "Whether the attorney 
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