
OPINIONS OF THE ATTORNEY GENERAL 323 

No officer will be heard to say in the courts that the law is unconstitu
tional because if he fails to comply with it he will incur liabilities. He 
must base his attack on the constitutionality upon the ground that 
if he complies with the act he will violate his duty or incur a liability. 
By following this act no officer will violate his duty nor will he incur 
any liability; therefore, he is not in a position to contend in the courts 
that the act is unconstitutional nor can he justify his failure to comply 
with the act and install the budget system and operate it upon his mere 
contention that the act is unconstitutional. 

For the reasons hereinabove stated, it is my opinion that the officers 
of the city of Livingston are required to comply with the city budget act 
above mentioned and that the resolution of the city council of the city 
of Livingston is null and void; that until the budget system is installed 
no expenditures can be made nor liabilities incurred by the city and no 
claim may be approved or warrant issued and if any claims are approved 
and warrants issued the officers so doing are liable to the city four-fold 
the amou'nt of such claim or warrant, all as provided in section 7 of the 
act, and that, any officers failing to file the estimates are liable to the 
penalty of $10.00 for each day of delay, not exceeding a total of $50.00 
in anyone year as provided in section 3 of the act. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Stamp Taxes-Sheriff's Deeds-Internal Revenue Stamps. 

United States stamps are required to be affixed to sher
iffs' deeds where the extent or value of the property conveyed 
exclusive of liens and encumbrances remaining thereon ex
ceeds one hundred dollars. 

Mr. Fred L. Fahrion, 
County Clerk and Recorder, 

Columbus, Montana. 

My dear Mr. Fahrion: 

August 4, 1932. 

I have your request for an OpInIOn. You inquire whether internal 
revenue stamps must be affixed to sheriffs' deeds, and, if so, who must 
pay for the stamps. 

By the Revenue Act of 1932 Schedule A-S of the Revenue Act of 
1926 was amended by adding the following: 

"S. Conveyances: Deed, instrument, or writing, delivered 
on or after the 15th day after the date of the enactment of the 
Revenue Act of 1932, and before July 1, 1934 (unless deposited 
in escrow before April 1, 1932), whereby any lands, tenements, 
or other realty sold shall be granted, assigned, transferred, or 
otherwise conveyed to, or vested in, the purchaser or purchasers, 
or any other person or persons, by his, her, or their direction, 

cu1046
Text Box



324 OPINIONS OF THE ATTORNEY GENERAL 

whe'1 the consideration or value of the interest or property con
veyed, exclusive of the value of any lien or encumbrance remain
ing thereon at the time of sale, exceeds $100 and does not exceed 
$500, 50 cents; and for each additional $500 or fractional part 
thereof, 50 cents. This subdivision shall not apply to any instru
ment or writing given to secure a debt." 

The above provision is the same as was found in the Revenue Act 
of 1914 and it was held by the federal courts that sheriffs' deeds were 
required to have revenue stamps affixed. It was contended that the fed
eral government could not require these stamps to be affixed to sheriffs' 
deeds for the reason that it would amount to a tax upon the state gov
ernmental functions but for the reasons appearing in the following cases 
that contention was held unsound. 

Boise Title & Trust Company vs. Evans, 295 Fed. 223; 
Mome Title Ins. Co. vs. Keith, 230 Fed. 905, and authorities 

cited in the opinions. 

The above decisions involve the Act of 1914 but inasmuch as the 
amendment to the Act of 1926 by the Act of 1932 is in the same language 
it is apparent that these decisions would apply. 

The United States Government has also taken the position that 
sheriffs' deeds are subject to the Revenue Act of 1926 as amended by 
the Revenue Act of 1932 for in Regulations 71 of the Treasury Depart
ment, Bureau of Internal Revenue, Article 82 provides that deeds exe
cuted by sheriffs to cover transfers of property sold under a foreclosure 
or execution are subject to the tax. It is also held that the grantee in the 
deed may be required to pay the tax, and, in my opinion, the person 
demanding a sheriff's deed cannot require the sheriff to execute it unless 
he procures the stamps to be affixed to the deed or pays to the sheriff the 
money with which to procure them. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Fis'h and Game-Sunfish-Trapping-Seining. 

Sunfish are game. fish and may not be trapped or seined 
either by the commission or by others with its permission. 

Mr. Kenneth F. MacDonald, 
Superintendent of State Fisheries, 

Helena, Montana. 

My dear Mr. MacDonald: 

August 9, 1932. 

You have requested an opinion relative to the following: 

"1. Our right to trap or seine sunfish at Lake Ronan and 
to dispose of same. 

"2. Our right to permit seining or trapping of these sunfish 
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