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Testing the legislation by these rules it appears that the act in 
question contains but one general subject, to-wit, the amendment of 
Section 1760 of the Revised Codes of Montana of 1921, as amended by 
Chapter 107 of the Laws of the Eighteenth Legislative Assembly, the 
provisions of which relate to the registration fees for motor vehicles 
and the disposition thereof. Unity of subject required by the said 
constitutional provision is served when the provisions of the act are 
such as are germane to the general subject expressed (Hotchkiss vs. 
Marion, 12 Mont. 218; and cases cited under the constitutional pro
vision in question). Certainly the disposition of fees is germane to the 
general subject providing for the collection of them. 

In my opinion the title of said Chapter 88 is sufficient to give 
notice of the legislation had therein with reference to the disposition 
of the registration fees. It fairly apprized the legislators and the peo
ple generally that the body of the act contained legislation concerning 
~ previous act of the legislature relating to the disposition of said regis
tration fees, and that it was amendatory of the provisions of said prior 
legislation. The exact details, qualifications and limitations need not be 
expressed in the title. In my opinion, the title gave ample notice that 
the body of the act contained legislation upon the subject of the dis
position of the fees and that the amendment made by said Chapter 88 
is not obnoxious to the rule that the subjects of the legislation must 
be clearly expressed in the title. 

Our Supreme Court in Hotchkiss vs. Marion, supra, held valid as 
against this objection that an act, the title of which stated that it was an 
act to amend certain sections of the compiled statutes of Montana related 
to but one general subject and that the subject was expressed in the 
title. This title was more limited than that of Chapter 88, Laws of 1927, 
and the legislation' under it was more general than that contained in 
said Chapter 88. 

It is therefore my opinion, that said Chapter 88, Laws of 1927, meets 
the requirements of Section 23, Article V, of the Constitution of the 
State of Montana. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 
By L. V. Ketter, First Assistant. 

Schools-Transportation-High Schools-Pupils. 

Districts maintaining no high schools are not authorized 
to transport high school pupils to another district except where 
high school is closed. There is no statutory ~uthority for a 
school district to transport high school pupils from another 
district to a school within its own district. If a district does 
so, to the detriment of its own district, taxpayers therein 
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could enjoin it from so doing. Whether the district from which 
said pupils are transported by the other district would have 
a legal cause of action against the transporting district is 
dependent upon the question of whether any actionable detri
ment is caused such as would give legal cause for complaint. 

Frank P. Gault, Esq., 
County Attorney, 

Great Falls, Montana. 

My dear Mr. Gault: 

May 15, 1929. 

I have been requested to give an opinion on the following matter: 

"Simms school district which is known as School District 
No. 39 of Cascade county, has been running a bus during the 
present school year and has been transporting foreign pupils 
who are attending Simms high school and also grade pupils 
from the Simms district. Not all of the high school students 
that it is transporting reside in the Simms district, some of 
them residing in other school districts. 

"Objection has been lodged by the Fort Shaw school district, 
known as School District No. 82 of Cascade county, to the trans
portation of high school students resident in its district to the 
Simms high school. Many of the high school students from other 
districts have been attracted to the Simms high school owing 
to the fact that they have a 8mith-Hughes course and commer
cial course at Simms, which is lacking at Fort Shaw." 

The matter of transportation has fllso been presented from the 
opposite angle, that is, where a district does not maintain a high school, 
may it legally use its general fund to pay rent, tuition, board or trans
portation of high school pupils residing in the district and desiring to 
attend high school in another district maintaining a high school. 

A public school is defined to be one that is maintained under the 
supervision of the board of trustees in each school district. Every such 
school is required to maintain the elementary grades and may at the 
option of the board comprise kindergarten and high school grades. It 
may, when the interests of the district require it, maintain high school 
grades. (See Sections 105:3 and 1009 R.C.M. 1921). 

Section 1054 R.C.M. 1921 prescribes the course of study required in 
dementary grades. No course of study is prescribed for high schools 
by statute. 

Section 1262 et seq. R.C.M. 1921, which provide for the establish
ment of county high schools, has stated therein: "for the purpose of 
affording better educational facilities for pupils more advanced than 
those attending the elementary schools." It was intended as a substitute 
for the district high school and was first enacted in 1899. 

All pupils eligible in the county who desire to attend a county high 
school when established may do so. 



OPINIONS OF THE ATTORNEY GENERAL 91 

The act provides for a tax upon all taxable property in the county 
for the support of the county high school. This tax is levied upon all 
property within school districts which maintain high schools as well as 
upon those that do not. This tax was considered unfair to districts main
taining their own high schools and subsequently provision was made for 
a division of the high school tax between the county high school and 
districts maintaining high schools on the basis of average daily attend
ance. (See Section 1280). 

In counties not maintaining county high schools provision is also 
made for a county tax for high school maintenance. This tax is divided 
on the basis of attendance and teaching positions among the various 
districts maintaining high school .classes. It is also levied upon property 
in districts not maintaining high schools as well "as on property in dis
tricts that do maintain high schools. (See Section 1281). 

The obligations which the law imposes upon all districts that main
tain high school classes whether in counties maintaining county high 
schools or in counties where no county high school has been established 
is to require attendance to be free to all eligible pupils residing in the 
county. (See Section 1282). 

The effect of participation in a county high school tax by any school 
district is to convert the high school into a county high school adminis
tered by a local board. No school district not maintaining high school 
classes participates in any high school tax although the property therein 
i~ taxed for high school purposes and although there are pupils in such 
districts eligible to high school; otherwise, taxpayers of each district 
not maintaining high school classes are required to contribute to the 
support of one or more high schools in one or more other districts of 
the county. 

To what. extent then was the transportation act intended to apply, 
if at all, to high school pupils attending a school supported in whole or 
part by a county tax? 

The transportation act had its inception as Chapter 68, Laws of 1903, 
and as originally enacted it merely authorized trustees to close their 
school and send the pupils to a school in another district and pay trans
portation and tuition out of any moneys belonging to the district. This 
p:r.ovision is still retained without modification as the first paragraph 
of what is now Section 1010 R.C.M. 1921. This original act did not au
thorize the general transportation of pupils. It only applied to cases 
where the board determined it was for the best interests of the district 
and the pupils therein to close their own school and send the pupils to 
another district. 

In 1911 the legislature amended the original act by adding thereto 
a paragraph authorizing transportation of pupils from their homes to 
the public school or schools maintained in the district. (Chapter 40, 
Laws of 1911). 

In 1923 the section was further amended by adding the provision 
authorizing the school board to pay board or rent of pupils who were 
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sent to some school in their own or some other district. The obvious 
purpose of this provision was to provide schooling for those pupils 
in the district who were not so situated that it was practicable to fur
nish actual transportation; that is, where they lived off the road or too 
far away to be picked up by the school bus and be transported to a 
school in their own district. 

Studying the history of the various statutory provisions relative to 
establishment and maintenance of high schools in connection with the 
transportation act as contained in Section 10lD, as amended, it is ap
parent that all that the legislature intended by permitting high schools 
to participate in the apportionment of a county tax for maintenance 
purposes on condition that all eligible pupils of the county be admitted 
free of tuition charge by such schools was that attendance should be 
free to such eligible pupils residing in the county as desired to avail 
themselves of the privilege of attending any such high school. 

Nothing is said in either Section 1010 or Section 1282 about fur
nishing transportation to any such high school pupils. 

Where a district does not elect to maintain a high school it is under 
no obligation to furnish any high school pupil residing therein with a 
high school education, and it follows that where it is not under obliga
tion to do the principal thing it is under no obligation to do something
that is merely incidental thereto. As before noticed, the obligation im
posed by law on all school districts is to furnish schooling in the pri
mary grades; transportation was authorized as an incident to this 
obligation. However, it was not intended to confine transportation to pri
mary grades where resources of the district warrant it in providing 
high school grades_ The wording of the statute is: "When they shall 
deem it for the best interest of all pupils residing in such district" they 
may close their school and send the pupils to another district and pay 
their transportation. If a district is maintaining a high school and closes 
it for the purpose of sending the pupils to a high school in another dis· 
trict under this provision it could pay transportation. Presumably a 
financial saving could be made by prcviding transportation rather thar, 
maintaining such grades in the district, and this is the discretion given 
the board by the first part of Section 1010. 

As to the question whether the Simms district is authorized to 
transport such high school students from the adjoining Fort Shaw dis
trict as desire to take advantage of this privilege of attending the Simms 
school, such school participating in the apportionment of the county 
high school tax it is my opinion that there is no statutory authorization 
for a school district to transport high school pupils from another district 
to a school within its own district; that if a school board does so to the 
detriment of the Simms district the taxpayers therein could enjoin it 
from so doing. Whether such action by the Simms district could give 
rise to any legal cause of action by the Fort Shaw district is a matter 
which depends, in my opinion, upon whether any actionable detriment is 
caused the Fort Shaw di5trict such as would give it legal cause for 
complaint. 
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The mere fact that pupils residing in the Fort Shaw district attend 
high school in the Simms district is not sufficient cause for action for 
the reason that, as hereinabove stated, they have the legal right to 
attend such high school or any district high school in the county. 

This question is one upon which this office can give no opinion, not 
being advised as to what, if any, detriment is caused the Fort Shaw 
district that is directly attributable to the action of the Simms district 
in transporting the pupils of the Fort Shaw district to its school. If 
any such detriment is caused it can only be ascertained by proof by oral 
testimony in court and the fact cannot be established as such without 
judicial finding to that effect. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 
By C. N. Davidson, Assistant. 

Schools-Teacher's Permit-Examination-Teachers. 

A person who has received a permit "to teach until the 
next regular examination" is entitled to teach thereunder until 
the examination has been held and it is determined by the 
state board of educational examiners whether he has passed 
the examination. 

Miss Elizabeth Ireland, 
Superintendent of Public Instruction, 

Helena, Montana. 

My dear Miss Ireland: 

May 16, 1929. 

You have referred to this office a letter from the superintendent 
of schools of Cascade county in which she inquires if a 'teacher who is 
taking the examination and who has been teaching under a permit ex
piring at the date of the examination can collect salary for the pe:riod 
that must elapse between the date of holding the examination and the 
time when the papers are graded and certificate issued, said teacher 
having taught ten days without a certificate before applying for the 
permit which was granted her. 

Section 1092 R.C.M. 1921 as amended by S~ction 8, Chapter 131, 
Laws of 1923, provides for the issuing of permits to persons applying 
to take an examination at any time other than a regular examination 
by the terms of which permit the person to whom it is issued may be 
authorized "to teach until the next regular examination," provided, of 
course, that persons have the qualifications necessary to entitle them to 
receive a permit as set forth in the statute. The word "until" has been 
held by various courts as excluding the day or event mentioned while 
other courts have held it to include the event or day, but practically all 
of the courts agree that its meaning in this respect is to be determined 
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