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inasmuch as the coal belongs to the Indians of the Fort Peck Reserva
tion and is on land belonging to them you have some doubt as to 
whether the state can levy a tax "on this coal." 

I presume you refer to the coal mines license tax of 5c per ton, 
which persons must pay to the state upon all merchantable and market
able coal mined by them except that used in the mining thereof. This 
tax is not a tax on the coal but is an occupation tax which the person 
mining the coal must pay for the privilege of so doing. 

From the facts stated in your letter I do not believe that the 
mining operations carried on by these lessees or permittees are instru
mentalities or agencies of the United States so as to exempt them from 
taxation by the state. The tax is placed only upon the lessees or per· 
mittees for the privilege of engaging in the business of mining coal 
within the State of Montana and the tax of 5c per ton on coal mined 
is merely the measure of the tax to be paid rather than a tax upon the 
coal itself. 

It is therefore my opinion that these lessees and permittees are, 
insofar as the facts stated in your letter disclose, subject to the pay
ment of said coal mines license tax. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Appeals-High School Apportionrnent-Decisions-County 
Superintendent of Schools-Schools-Transfers-High Schools 
-Students. 

While an appeal lies from the ruling of the county superin
tendent of schools disapproving attendance of high school 
~tudents outside of county, only questions of law can be re
viewed on appeal by State Superintendent of Public Instruc
tion. 

Miss Elizabeth Ireland, November 12, 1930. 
State Superintendent of Public Instruction, 

Helena, Montana. 

My dear Miss Ireland: 

You have submitted to me the question of the right to appeal from 
a decision of the county superintendent of schools made under Section 3 
of Chapter 109, Laws of 1929, relating to the matter of authorizing the 
transfer of apportionment where a high school student attends a high 
school outside the district of his residence. The part of the section re
ferred to provides as follows: 

"No attendance of a high school student outside of the 
county of his residence shall be counted in determining at
tendance except, in cases where a high school student by rea-
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son of convenience to his place of residence or by reason of 
employment or for reasons of vocational training not otherwise 
available attends a high school in another county, and such at
tendance is approved by the county superintendent of schools 
of the county of his residence, in which case the county com
missioners of said county must direct the county treasurer to 
pay over to the school district, or county high school, where 
the pupil attends a proportionate share of the high school tax 
levied in said county, the amount to be determined in the man
ner in which the distribution of high school funds is made in 
the county in which the students concerned reside." 
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Section 966 provides that an appeal may be taken to the superin
tendent of public instruction. The statute gives this appeal for the 
purpose of expediting disputes arising over school matters. The only 
question, however, that is presented upon the appeal is some wrong 
growing out of some infraction of the law applicable and of which the 
aggrieved party has the right to complain. The county superintendent 
is vested with the discretion in her determination of whether the 
attendance shall be approved. It is not intended the state superintend
ent should divest her of this discretion in case an appeal is taken. The 
only thing that the state superintendent can do under the circumstances 
is to decide as to the law if there is any misconstruction of the law 
involved. It is therefore my opinion that the discretion vested in the 
county superintendent cannot be reviewed by the state superintendent 
in case of appeal from the refusal of the county superintendent to ap
prove attendance outside of her county. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Promissory Notes - Negotiable Instruments - Stock Sub
scription Notes. 

A promissory note payable to "myself" is a negotiable 
instrument if endorsed by the maker except where the note is 
given for a stock subscription and is drawn and executed ac
cording to Sections 5968 and 5969, R.C.M. 1921. A stock sub
scription note executed in conformity with said sections is 
non-negotiable. 

George P. Porter, Esq., November 18, 1930. 
State Auditor and Commissioner of Insurance, 

Helena, Montana. 

My dear Mr. Porter: 
You have submitted a copy of a form of promissory note which is 

made payable to "myself" and you inquire if a note so payable is legal 
in Montana. 
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