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tioned on the same percentage basis as the tax assessed against the 
real estate is apportioned. It is apparent that this section does not 
apply to a case where the personal property tax is not a lien upon real 
estate and as to real estate, it only applies after a tax sale has been 
held. 

Under the second section above mentioned the owner of a mortgage 
on real estate upon which personal property taxes are a lien may, when 
the owner of the real estate and personal property has failed to pay 
taxes due upon the real estate and personal property for one or more 
years, file with the county assessor a written request to have the per
sonal property and real estate of the owner separately assessed, in 
which case it is the duty of the assessor to make a separate assessment 
of the real and personal property. It is apparent that this section ap
plies only when the personal property taxes would by law be a lien upon 
real estate owned by the owner of the personal property, and segrega
tion in such cases is permitted only at the time of assessment and not 
thereafter. 

As I understand your request, the owner of the personal property 
assessed in this case had no real estate upon which the personal prop
erty taxes would be a lien so that neither of the above sections pro
viding for segregation are applicable. I find no other provision in 
the law which warrants segregation other than in the instances above 
mentioned. 

It is therefore my opinion that a chattel mortgagee does not come 
within the provisions of the law permitting segregation of the taxes. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Tax Deeds-Taxation-Assessment-Lands. 

When a county acquires lands by tax deeds shortly after 
the first Monday in March, and the lands have not been actu
ally assessed before the county acquires title, they should not 
be assessed. Where, however, they were assessed on the first 
Monday in March, or thereafter, but prior to the time the 
county acquired title, the lien of the taxes, because of such 
assessment, is merged in the title which the county acquires 
by the tax deed. 

Walter R. Knaack, Esq., 
County Attorney, 

Shelby, Montana. 

My dear Mr. Knaack: 

February 17, 1930. 

You have requested an OpInIOn on the following question: 
"When the county has made application for tax deeds to 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 

lands purchased by it at tax sales, which will result in the 
county obtaining title to the lands shortly· after the first 
Monday in March of this year, should the land be assessed for 
the year 1930?" 
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The land is, of course, assessable until the county obtains tax deeds. 
It may be that there will be a redemption from the tax sales. after 
the first Monday in March, but before the right of redemption expires, 
in which case the county would obtain no title and the 1930 taxes would 
constitute enforceable tax liens against the lands. If, however, the 
county obtains the tax deeds prior to the time the lands are actually 
assessed, though after the first Monday in March, no assessment 
should be made for the reason that after the county acquires title to 
these lands they are county property, and as such are exempt from 
taxation under the Constitution. If the county does not acquire tax 
deeds until after the assessment is made, but before the levy, no levy 
should be made as the making of a levy is a part of the taxation pro
ceedings, and if levies were made against the lands in question then 
such action would in effect be subjecting the county's property to 
tax::yion. 

:" Conceding that the statute creates a lien upon the property as of 
the \. first Monday in March, which antedates the deeds, and that the 
proceedings subsequent thereto are merely for the purpose of making 
definite the amount of the lien, nevertheless, this lien is merged in 
the title the county acquires by the tax deedsJand if this merger occurs 
prior to the date the assessment is actually made, or between the assess
ment and the date of the levy, there is no lien left to be made definite 
by any steps remaining to be taken in the taxation proceedings. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Schools-School Districts-Junior College Courses-High 
Schools-Common School Fund. 

A district high school is merely a part of the district 
school activities. It is not a legal entity. 

The income derived from the State permanent common 
school fund cannot be used for the purpose of maintaining 
junior college courses. Other funds which are provided by 
taxation to augment the income received by the district from 
the permanent common school fund are impressed with a trust 
for the benefit of the common school fund to the extent that 
sufficient thereof, in conjunction with the amount received 
from the State common permanent school fund, will be used 
to maintain a free public common school in the district for a 
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