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of the petition, but when the condition had been performed the power 
could be exercised in the same manner as it was prior to the enactment 
of said Chapter 104 of the Laws of 1921. 

Whatever effect this act had on Section 4712, is not here necessary 
to be considered. If it had the effect of repealing said section, it repealed 
a right of the electors and not a power vf the board of county commis
sioners. If it was not repealed, the right of the electors still remains to 
have the question submitted on the date of a general election only, and 
thfc power of the board remains to call a special election at any time when 
a petition is filed in accordance with Section 1252, R.C.M. 1921. 

In 1923 and 1925, Section 4614, above referred to, relating to the 
power of the board of county commissioners to issue bonds for, among 
other things, the construction of a bridge, was amended so that by the 
last amendment (Chapter 97, Laws of 1925), the board is authorized to 
issue bonds for building bridges and the other purposes therein men
tioned, and it is specifically provided that the election at which the 
question must be submitted shall be held in accordance with the pro
visions of Section 4719-4722, R.C.M. 1921, and, as hereinbefore stated, 
these sections recognize the power of the board of county commissioners 
to submit the question of bonding the county at elections other than 
general elections. 

It is therefore my opinion that the power of the board of county 
commissioners to call a special election at any time for the purpose 
of submitting the question of whether or not the county shall issue 
bonds for the construction of a bridge has been and is unaffected by any 
of the legislation subsequent to 1918, except that no such special elec
tion may be called unless a petition is filed as required by Section 
1252, R.C.M. 1921; that when said petition is filed the board of county 
commissioners has the power to call a special election to be held on 
a date other than that on which a general election is held. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Constables-Fees-Services-Warrant of Arrest. 

A constable cannot charge for serving a warrant when 
the arrest is made by the sheriff, and the only service ren
dered by the constable is in taking the prisoner from the jail 
to the magistrate. 

R. N. Hawkins, Esq., 
Assistant State Examiner, 

Helena, Montana. 

My dear Mr. Hawkins: 

January 24, 1930. 

You have requested an opinion whether a constable may charge for 
making an arrest when the warrant is delivered by the justice to the 
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sheriff of the county who apprehends the defendant and places him in 
jail and the constable comes to the jail, gets the prisoner and takes 
him before the magistrate. You state that the sheriff charges and col
lects mileage for making the arrest and delivering the prisoner to the 
jail, and the constable makes the return on the warrant of arrest and 
collects a fee of $1.50 for serving the warrant. 

Under the circumstances above mentioned the constable cannot 
lawfully charge for serving the warrant. He did not arrest the person 
mentioned in the warrant, as that was done by the sheriff when he 
took the defendant into custody and placed him in jail. Under the law 
it is the duty of the sheriff after serving a warrant of arrest to make 
return on the warrant of that fact. The constable is entitled to make 
a charge of $1.50 for serving a warrant of arrest only when he actually 
serves it, and as in the case mentioned by you he did not make the 
arrest, that having been previously done by the sheriff to whom the 
warrant was delivered for service, he cannot truthfully make a return 
that he served the warrant, or charge therefor. 

It is therefore my opinion that the charge made by the constable 
for serving the warrant under the circumstances described above is not 
a lawful charge, it being a charge for services that he never performed. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Sheriffs-Deputy Sheriffs-County Treasurers-Taxes
Personal Property Taxes. 

A sheriff, when appointed deputy treasurer for the col
lection of personal property taxes, cannot perform those duties 
through his deputies. 

Ralph Ripke, Esq., 
Sheriff, 

Kalispell, Montana. 

My dear Mr. Ripke: 

January 27, 1930. 

You have requested an opinion whether in case the sheriff is ap
pointed deputy county treasurer for the collection of personal property 
taxes under the provisions of Section 2239, R.C.M. 1921, as amended 
by Section 2 of Chapter 102, Laws of 1923, the sheriff may perform 
the duties imposed upon him by said section through his deputies. 

Said section imposes the duty upon the county treasurer to collect 
all personal property taxes and when they are reported to him by the 
assessor as not being a lien upon real property sufficient to secure 
their payment it is the treasurer's duty immediately upon receipt of 
said report to levy upon and take into his possession the personal 
property assessed and sell the same in the same manner that property 
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