
166 OPINIONS OF THE ATTORNEY GENERAL 

directly. As you may not levy taxes to build a church, no more 
may you levy taxes to build a school house and then lease it 
for a church. Nor is it an answer to say that its use for school 
purposes is not interfered with, and that the use for the other 
purposes works little, perhaps no immediately-perceptible injury 
to the building, and results in the receipt of immediate pecuni
ary benefit. The extent of the injury or benefit is something 
into which the courts will not inquire. The character of the use, 
is the only legitimate question * * * " 
The Justice then says that to cite all the authorities in support of 

his decision would be to "travel over a road already worn and dusty." 
The legislature will be presumed to have been familiar with the court 
decisions of this state relative to the limitations upon powers of such 
boards and with the general law that Mr. Justice Brewer pronounced 
as so well established, and therefore there is added reason to believe 
that when the legislature limited the right to rent or lease these school 
buildings for the purpose only of public entertainments that they in
tended that they should not be leased for any other purpose, and that 
the courts would construe the amendment as a grant for the purpose 
mentioned and a limitation as well. 

In fact, in view of Section 11, of Article XII of our Constitution, 
which provides that taxes shall be levied and raised for public pur
poses only it is questionable whether the legislature could have gone 
further than it did by the amendment and permitted the use of the 
building that was acquired by taxation for any other than public pur
poses. 

You have also inquired if the board could lease the unused part of 
the building to some other person who could sublet it to these tenants. 
I am of the opinion that this could not be done for the same reasoning 
applies to this question as applies to the first one. 

It is therefore my opinion that no legal authority exists by which 
the county high school board can lease the surplus rooms in the dor
mitory to the persons mentioned in the above statement of facts. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Schools-School Districts-Warrants-Tax Levies. 

Subsection 5 of Chapter 144, Laws of 1929, relates only to 
those moneys which are raised by levy for school purposes for 
the period from July 1st to November 30th of the year suc
ceeding that in which the levy is made and it does not pre
vent a school district from registering warrants for services 
rendered during the school year 1928-29, and paying them, 
together with other outstanding registered warrants, in the 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 167 

order of registration from the general fund of the district 
arising during the subsequent year from sources other than 
by the amendment to Section 1203 R.C.M. 1921, by Chapter 
145, Laws of 1929, relating to the making of a levy in one 
year for use during the period from July 1st to November 30th 
of the succeeding year. 

H. J. Freebourn, Esq. 
County Attorney, 

Butte, Montana. 

My dear Mr. Freebourn: 

August 19, 1929. 

I have your letter relative to Subsection 5 of Chapter 144, Laws of 
1929, in which you ask if this would prohibit the payment of warrants 
issued by School District No.1 of your county for May, 1929 salaries. 

The subsection you refer to was enacted by the last legislature and 
has reference only to those moneys which are raised under and by virtue 
of the amendment to Section 1203 R.C.M. 1921, by Chapter 145, Laws of 
1929, namely, those moneys which are raised by a levy for school pur
poses for the period from July 1st to November 30th of the year suc
ceeding that in which the levy is made. Said Subsection 5 has nothing 
to do with any other moneys. The money that is required to be raised 
this year by a separate levy for use by the school district for the period 
from July 1st, 1930 to November 30th, 1930, must be kept in a separate 
fund from that which is raised this year for use during the school 
year 1929 and 1930. 

The money thus required to be separately kept can only be used for 
school purposes between July 1st, 1930 and November 30th, 1930, but 
all other moneys coming to the school district by levies or otherwise 
are not affected by said Subsection 5, and they are handled as before 
the enactment thereof. Therefore, the warrants issued by the district 
for May, 1929 salaries should be registered in the usual way and they, 
together with all other outstanding registered warrants, are payable in 
their order of registration from the general funds 'of the district; but 
those funds that arise by reason of the levy that is made this year to 
provide funds for the school district for use during the period from 
July 1st, 1930 to November 30th 1930, may not be used therefor, being· 
required to be kept in a separate fund for the specific use for which 
the levy is made. 

These provisions of law were not. overlooked in writing our former 
opinions and in one to the county commissioners attention was called 
to this provision. As stated before, the said Subsection 5 relates only 
to those moneys which are required to be raised this year to provide 
funds for the school for the period from July 1st, 1930, to November 
30th, 1930, and has no application to the other funds of the district. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 




