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Fund, monthly on the first day of each and every month, beginning with 
the month of March, 1927." 

It is my opinion that the inadvertent use of the word "treasurer," 
where, obviously, the word "auditor" should have been used, does not 
invalidate the bill nor does it leave the state auditor without authority 
to draw the warrants mentioned in the bill. 

The essentials of an appropriation act are that it shall direct the 
payment of a specified sum of money from the state treasury to a par­
ticular person for a designated purpose, and legislative direction to the 
state auditor to issue warrants pursuant to the appropriation is un­
necessary, as a matter of law, and may be regarded as surplusage. It is 
the duty of the state auditor to issue warrants upon the proper fund, 
in payment of all claims for which a valid appropriation has been made 
by the legislative assembly, and no inadvertent direction of the legisla­
ture to the state treasurer to perform this duty can divest the auditor 
of this responsibility. 

It is therefore my opinion that it is the duty of the state auditor 
to issue warrants in payment of claims presented in conformity to house 
bill number 324, supra. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Gasoline-Tax-License Tax-Dealers--Distributors. 

A dealer in gasoline who bought the gasoline from a dis­
tributor in 1926 and on wbi"ch the distributor paid a tax of two 
cents per gallon must pay an additional tax of one cent per 
gallon under the 1927 laws when the dealer sells the gasoline 
in 1927. 

State Board of Equalization, 
Helena, Montana. 

Gentlemen: 

April 16, 1927. 

You have submitted to me a statement of facts, substantially as 
follows: 

A number of dealers in gasoline during the last few days of Decem­
ber, 1926 purchased large quantities of gasoline from Montana refiners 
of gasoline and held the same in storage until after January 1, 1927, 
and thereafter sold the same to consumers charging the latter prices 
which included a tax of 3 cents per gallon. The Montana refiners paid 
to the state only 2 cents a gallon tax on the same gasoline which was 
according to the law in effect at the time it was sold to the dealers. 

You desire to know whether under the foregoing facts the dealers 
may be compelled to pay to the state the additional one cent per gallon 
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tax imposed by initiative measure number 31 and by chapter 19 of the 
laws of 1927. 

Initiative measure number 31; after imposing a tax of 3 cents per 
gallon upon dealers in gasoline, contains this clause, "provided, however, 
that no gasoline sold by such dealer, which was purchased by him from 
a producer or distributor who had paid the tax thereon, shall be included 
or considered in determining the amount of such license tax to be paid 
by such dealer." Initiative measure 31 became effective on January 1, 
1927. 

By its terms the tax on distributors was also made 3 cents per 
gallon. You state that most of the dealers have paid to the state the 
additional one cent per gallon tax but that some of them refuse to do so, 
basing their refusal upon the language of the statute above quoted. 

It should be noted that the whole 'of initiative measure 31 has to do 
with a tax of 3 cents per gallon. When section 2 of the act excepted from 
the tax dealers in gasoline purchased from producers or distributors 
"who had paid the tax thereon," it was intended that the term "the tax" 
meant the tax of 3 cents per gallon. The language when read in con­
nection with the entire act is not open to any other reasonable con­
struction. It does not say a tax but the tax. This evidently meant the 
3 cents per gallon tax. Chapter 19 of the laws of 1927 contains a like 
clause which reads as follows: 

"provided, further, that no thing herein contained shall impose 
any license tax, or require the payment of more than three cents 
(3c) per gallon as license tax upon any gasoline handled within 
the State of Montana, nor upon any such gasoline after having 
once been included in the computing of such license tax here­
under;" 

This language also in connection with the other prOVISIOns of 
chapter 19 in my opinion was clearly intended to subject every gallon 
of gasoline sold in Montana after its passage and approval to a tax of 
3 cents per gallon and that if some of the gasoline had been purchased 
by a dealer in December, 1926, the distributor having paid but 2 cents 
per gallon tax to the state, the dealer, when he thereafter sells it, is 
liable to the payment of an additional one cent per gallon tax. 

The construction that I have thus placed upon the two acts accords 
also with what may be termed the equitable and just interpretation. 
Dealers selling gasoline in 1927 which was purchased in 1926 collect 
from the consumer a price inclusive of the 3 cents per gallon tax. It was 
never intended that the dealers should thus prQfit at the expense of the 
consumers of gasoline. Furthermore, it is worthy of note that by chapter 
17, laws of 1927, the state is obliged to refund 3 cents per gallon on 
such gasoline as is purchased by farmers for use in tractors and for 
other industrial purposes. 

It would obviously be unfair for the state to be obliged to refund 
3 cents per gallon on gasoline on some of which it only received a tax 
of 2 cents per gallon. . 



OPINIONS OF THE ATTORNEY GENERAL 55 

Hence, it is my opinion that dealers in gasoline who purchased gaso­
line from producers and distributors who had paid a tax of only 2 cents 
per gallon under the laws then in effect, must pay the additional one 
cent per gallon tax imposed by initiative measure number 31 and chapter 
19, laws of 1927, upon the sale of said gasoline in 1927 by said dealers. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Deeds--Tax Deeds--Classification-Land Classification. 

The failure of a board of county commissioners to provide 
for a classification of lands in its county does not invalidate 
a tax deed otherwise regular. 

J. H. Forster, Esq., 
County Attorney, 

Malta, Montana. 

My dear Mr. Forster: 

April 18, 1927. 

You have requested my opinion relative to land classification in your 
county. 

In an opinion of this office, which you will find in volume 8, Opinions 
of-the Attorney General, page 149, you will find a statement of the views 
of this office regarding the applicability of section 5 of article XIII of 
the constitution of Montana to contracts of the sort mentioned. 

The question as to the effect upon a blx deed of the failure of a 
county commissioner to make a classification of property, as required 
by section 2025 R. C. M. 1921, has never been passed upon by our supreme 
court. 

On general principles, however, I can see no good reason why such 
an omission should affect the validity of a tax deed. Section 2002 of the 
code confers upon the assessor power to assess property, and section 
2023 directs how he shall assess land. 

It is true that section 2030 says that the assessor shall "assess all 
land for taxation in accordance with the classification as made by the 
board of county commissioners." However, it seems to me that the fail­
ure of the county commissioners to make the classification would not 
divest the assessor of his authority to assess lands within his county. 
Also, consideration should be given to the fact that no reduction or 
change in an assessment can be made, except on application to the county 
or state board of equalization, as provided by law. 

In view of the above considerations, it is my opinion that the 
failure of the board of county commissioners to provide for a classifica-
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