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increased the salary of the state auditor without imposing any addi
tional duties upon that office. 

Section 31 of article V of the state constitution provides as follows: 

"Except as otherwise provided in this constitution, no law 
shall extend the term of any public officer, or increase or dimin
ish his salary or emolument after his election or appoint
ment '" '" "'." 

In discussing an analogous situation in the case of State v. Granite 
County Commissioners, 23 Mont. 250, our supreme court said: 

"If it attempted to increase or diminish the rate of compen
sation for the performance of services which were required of 
him by the statutes in force when the act was passed, it was to 
that extent inoperative with respect to a surveyor then in office, 
because in conflict with the prohibitory provision of the Con
stitution. In so far, however, as it allowed pay for the dis
charge of the new duties imposed, the act of 1897 was not ob
noxious to the constitutional limitation mentioned. It is a well
settled principle of law that a provision such as is contained in 
the Constitution of this state, prohibiting any law increasing 
or diminishing the salary or emolument of a public officer after 
his election or appointment, does not forbid the allowance of 
compensation for new and different services exacted from him 
during his term, where the statute imposing the duties also pre
scribes the compensation for their performance." 

Since the extra duty of insurance commissioner was part of the 
duties imposed upon the office of state auditor at the time of the elec
tion of the present incumbent, and no new duty was imposed upon said 
officer at the time the legislature increased the salary of that office, 
it is my opinion that the said act is contrary to the provision of our state 
constitution above mentioned, and therefore void as affecting the salary 
of the state auditor now in office during his present term. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Stenographers--Court Reporters-Salaries. 

Under section 8928 R.C.M. 1921 the court stenographer is 
an officer of the court. 

Upon the death of the judge appointing him a court 
stenographer who continues to occupy his office and stands 
ready to perform the duties thereof is entitled to the compen
sation provided by law for such office. 
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W. E. MacDonald, Esq., April 8, 1927. 
County Attorney, 

Fort Benton, Montana. 

My dear Mr. MacDonald: 

You have requested my opInIOn whether the salary of the court 
stenographer in your judicial district ceased upon the death of the late 
Judge Tattan. 

Section 8928 R. C. M. 1921 reads in part as follows: 

"The judge of the district court may appoint a stenogra
pher for such court, who is an officer of the court, and holds 
his office during the pleasure of the judge appointing him." 

It is, of course, obvious that the pleasure of the appointing power 
cannot be said to continue after his decease. However, in my opinion, this 
is not the only consideration on which this question should be decided. 
We have here a situation where a court officer and one whose services 
are indispensable to the proper functioning of a court of record, con
tinues in the actual possession of an office after the cessation of the 
will of the appointive power, and, stands ready to continue to exercise 
the functions and perform the duties of the office. 

I can see no reason why the same principles applicable to an elective 
officer who holds over after the expiration of his term should not in a 
case of this sort apply to an appointive officer. 

The general rule is thus stated in 29 Cyc., p. 1399. 

"One who holds over after the expiration of his term, where 
no provision is made by statute for holding over, is, although 
not regarded as in most respects a de jure officer, entitled to 
the salary appended to the office." (Citing: People v. Ouiter, 
28 Cal. 44; Central v. Sears, 2 Colo. 588; Robb v. Carter, 4 
Atl. 282." 

It is therefore my opinion that if the court reporter in your district 
has continued since the death of Judge Tattan to hold his office and 
stood ready to perform the duties thereof, he is entitled to the com
pensation provided by law. 

ers. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Burial-Ex-Service Men-Soldiers--County Commission-

The board of county commissioners is authorized to con
tribute $150 toward the burial of a deceased ex-service man, 
even though the deceased leaves an estate sufficient to pay 
for decent interment, and such contribution does not violate 
section 1 of article XIII of our state constitution. 

cu1046
Text Box




