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Secretary of State - Building and Loan Associations
Fees--Corporations. 

Since the corporate existence of a building and loan asso
ciation (in existence before chapter 57, laws of 1927 went into 
effect) was extended by the legislature, the filing of amended 
articles of incorporation providing for the continuance of its 
existence in conformity with the act cannot be considered as 
a continuance of the corporate existence as it had already 
been so continued by the legislature, and no fee for such con
tinuance can be charged. 

John W. Mountjoy, Esq., 
Secretary of S'tate, 

Helena, Montana. 

My dear Mr. Mountjoy: 

May 3, 1928. 

You have requested my opinion on the following question: 
"Section 1 of chapter 57 of the laws of 1927 pertaining to 

building and loan associations provides that 'such association 
shall have continual succession and shall be organized under 
the provisions of this act.' Where a building and loan associa
tion existing before the passage of this act amends its articles 
of inc<1rporation so as to provide for continual succession in 
conformity with this act, is this considered a continuance of 
corporate existence so as to require the charging of the fee 
provided for in section 145 R. C. M. 1921 for recording a cer
tificate of continuance?" 

Section 34 of chapter 57, laws of 1927 provides in part as follows: 

"The powers, rights, duties, privileges and obligations of 
every such association heretofore and hereafter organized and 
doing business in the form of a character similar to that 
authorized by this act, shall be governed, controlled, construed, 
extended, limited, and determined by the provisions of this act, 
to the same extent and effect as if said association has been 
organized and incorporated under or pursuant to its provisions, 
and the articles of incorporation, by-laws and rules of each 
heretofore made or existing are hereby modified, altered and 
amended to conform with the provisions of this act and the same 
are declared void where such articles of incorporation, by-laws 
or rules are inconsistent with its provisions; * * *" 

It is therefore my opinion that the corporate existence of a building 
and loan association in existence before the passage of this act was 
extended by the act of the legislature, and therefore at the time such 
corporation presented its amended articles of incorporation for filing, 
its corporate existence had already been extended or continued, and the 



29·1 OPINIONS OF THE ATTORNEY GENERAL 

filing of the amended articles cannot be considered as a continuance of 
the corporate existence and no fee for such continuance can be charged. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Banks and Banking-Taxation-Refund-Protest-Illegal 
Taxes. 

Taxes illegally assessed and collected may not be refunded 
when paid without protest. 

E. M. Child, Esq., 
County Attorney, 

Kalispell, Montana. 

My dear Mr. Child: 

May 3, 1928. 

Your letter was received regarding the recovery of taxes under 
section 2222 R. C. M. 1921. The question presented is whether national 
banks that have paid taxes without protest and which, had they been 
paid under protest, could have been recovered by virtue of the recent 
decisions of the supreme court of the United States, may be recovered 
by virtue of the above-cited section. 

The right to recover such taxes has presented a questio~ concerning 
which the courts are not in accord. In section 1276 of Cooley on Taxa
tion, it is said: 

"The right of a taxpayer to recover from the state, county, 
municipality, or other tax district, or from the tax collector, 
taxes paid where the tax is invalid, is more or less involved 
and the subject of some conflict in the decisions. The right 
may depend on (1) whether the action is against the state, sub
division of the state, or tax collector, (2) whether the tax or the 
levy or assessment is such a one as to be invalid, (3) whether 
the payment is voluntary or compulsory, (4) whether a statute 
regulates or affects the right to recover, etc. It must be kept 
in mind that the governing rules in some states differ more or 
less from such rules in other states, and that while the rules 
relating to recovery back of payments other than taxes are for 
the most part applicable, they do not necessarily always apply 
equally well to recovery of taxes paid. 'It should be kept in 
mind,' it has been said, 'that the rules which apply to actions 
to recover back money paid by one person to another do not 
apply, to their full extent, to actions to recover back from a 
county, town or other municipality money in payment of taxes 
illegally assessed or levied.' 

"If a state collects illegal taxes for its own purposes, the 
several persons from whom the collection is made have claims 
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