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Census Adjustments-School Funds-Distribution-Con­
troversies-Superintendent of Public Instruction-Claims. 

The state superintendent of public instruction has power 
to decide controversies over conflicting census claims. 

A partial distribution of the general school fund may be 
made on the basis of the census returns not controverted. 
Controverted cases may be cov~red by a supplemental distribu­
tion. 

Miss Mina Petrashek, 
Department of Public Instruction, 

Helena, Montana. 

My dear Miss Petrashek: 

April 11, 1928. 

Your letter was received relative to the difficulties you are having 
in determining the correct census as between various counties of the 
state under chapter 118, laws of 1927. 

It appears that in checking the census returns made under chapter 
118 you have found many names listed from more than one county in 
the state. Section 4, chapter 118 requires the superintendent of public. 
instruction to check for duplication, as between counties, the indexes 
of county census required to be submitted from the various counties. 

If duplications are found the superintendent of public instruction is 
required to report them to the county superintendents in the counties 
where they occur, with instructions to each to ascertain the actual place 
of residence of the family and report findings. If the county superin­
tendent fails to report within fifteen days this is an admission that the 
name has been improperly listed in that county and the state superin­
tendent is authorized to remove it from that county list. 

It further appears that controversies have arisen between county 
superintendents regarding the residence of certain pupils, and you wish 
to be advised how these controversies can be settled. There is no 
specific provision authorizing the state superintendent of public instruc­
tion to decide such controversies. It is my opinion, however, that this 
authority is necessarily implied and that in cases where the controversy 
cannot be amicably adjusted that the state superintendent will be com­
pelled to decide, as between the two counties, the residence of the pupil 
involved. 

To determine all of these controversies will take considerable time, 
and the common school fund cannot be distributed by the state treasurer, 
under the provisions of section 945 R. C. M. 1921, until the correct total 
census of the state has been determined and certified to him by the 
state superintendent of public instruction. 

There is no reason, however, why the distribution of a portion of 
the general school fund should not be made upon the basis of that part 
cJ)f the census list over which there is no controversy. It will not be 
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difficult to determine the total number of census children in the state; 
the only difficulty is to determine to what county the name belongs. 

Therefore, I suggest that you certify to the state treasurer the 
census list over which there is no controversy and that the state treasurer 
make a partial distribution, based upon this report, and that when the 
controverted cases are settled the remainder of the fund can be appor­
tioned. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Penalties-Interest-Taxes-Delinquent Taxes - School 
Districts-Limitations-Counties. 

A school district is entitled to penalty and interest on de­
linquent taxes and recovery thereof may be had from the 
county back to 1923. 

Hon. John Hurly, 
Attorney at Law, 

Glasgow, Montana. 
My dear Mr. Hurly: 

April 11, 1928. 

You have requested my opinion whether a school district is entitled 
to its pro rata share of penalty and interest collected upon district levies 
where the taxes are paid after becoming delinquent. 

It is the view of this office that the school district is entitled to its 
pro rata share of penalties and interest by virtue of the rules of law 
announced in the case of State ex reI City of Wolf Point vs. McFarlan, 
78 Mont. 156. 

You have also asked regarding the statute of limitations. This 
office has recently had occasion to investigate this question in a suit 
that is pending in Yellowstone county brought by the city. 

While the question is not free from doubt, we reached the con­
clusion that the applicable statute is section 9030 R. C. M. 1921 as upon 
an implied contract for money had and received. 

The only authority, however, that we were able to find that seemed 
to sustain our contention was the case of Strough vs. Board of Super­
visors, 23 N. E. 552. I believe as to school district funds the penalty 
and interest could not go back of 1923 because, as you have pointed out, 
prior to that time by section 2175 R. C. M. 1921 the penalty belonged 
to the county and this section was expressly held by the supreme court 
in the Wolf Point case not applicable to city funds. 

However, it is my opinion that it applies to school district funds. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 
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