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I have recently had occasion to go into this question further and 
have arrived at the conclusion that my opinion rendered to you on July 
23rd was incorrect insofar as the fee of Belden & DeKalb is concerned, 
relating to the action in which they defended the board of county com­
missioners in the mandamus proceeding. 

It is my opinion in that action the county was interested and that the 
defense interposed by the county commissioners was on behalf of the 
county within the meaning of chapter 9 of the laws of 1927. It is, of 
course, elementary that the board of county commissioners may employ 
counsel to assist the county attorney. I believe as to that part of the 
claim of Belden & DeKalb for services rendered in connection with the 
mandamus case the county is liable. 

As to the other claim for services rendered in connection with the 
writ to test the right to the office, I think the opinion heretofore rend­
ered to you was correct, and particularly in view of the case of Board 
of Supervisors vs. Ellis, 59 N. Y. 620 wherein the court said: 

"Nor was the expense of the litigation gone into by the de­
fendant, to establish his right to the office of police commis­
sioner, a legal and proper charge against the county. Not even, 
if it be, that the board formally authorized the litigation and 
agreed to pay the costs and charges. Weare not required to de­
cide whether the county might not under some circumstances 
have had such an interest in maintaining the validity of the 
law creating it a separate police district (laws of 1870, Chap. 
497, p. 1132), as that its board of supervisors might not in its 
behalf lawfully undertake a litigation to that end and incur 
costs and charges therefor. It does not appear that in the action 
or proceeding now in question the validity of that law was in 
question, or that more was involved than the individual right 
of the defendant to the office. In that, the county as a corpor­
ate body, had no such interest as that the board of supervisors 
could lawfully engage it to a participation in the litigation, and 
to a payment of the costs and charges. It appears, then, that the 
charges above named were not such as that the defendant could 
lawfully claim and enforce them against the county." 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Real Estate Broker - Licenses - Brokers - Loan Com­
panies. 

A loan company selling its own real estate or real estate 
standing in the name of other parties but in which the com­
pany has an interest, without receiving any commission on 
the sale of the land, is not a real estate broker as defined by 
section 4058 R. C. M. 1921. 
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A. D. Thomas, Esq., 
Deputy Real Estate Commissioner, 

Helena, Montana. 

My dear Mr. Thomas: 

August 23, 1927. 

You have requested my opmlOn whether the Vermont Loan and 
Trust Company is a real estate broker as defined by section 4058 R. C. M. 
1921. 

From the information submitted, it appears that the Vermont Loan 
and Trust Company sells real estate for itself which it has taken over 
under foreclosure action. It also at times handles and sells real estate 
belonging to eastern investors, which may have been foreclosed in the 
name of the eastern investor, but in which it is an interested party be­
cause of the fact that it holds second mortgages, or has some of its own 
funds invested in the real estate, and it handles or sells the real estate 
for the eastern investor for the sole purpose of protecting its interest 
and without charging any commission or making any commission what­
soever from anyone in connection with the sale of the land. 

Section 4058, supra, provides in part: 

"A real estate broker, within the meaning of this Act, is a 
person who for a compensation, or promise thereof, sells or 
offers for sale, buys, or offers to buy, negotiates, or offers to 
negotiate, either directly or indirectly, whether as the employee 
of another or otherwise, the purchase, sale, exchange, of real 
estate, or any interest therein, for others as a whole or partial 
vocation. * ~ * The provisions of this Act shall not apply to 
any person who purchases property for his own use or account, 
nor to any person who, being the owner of property, sells, ex­
changes, or otherwise disposes of the same for his own account, 
nor to any person who, not representing himself to be, and 
not following the vocation of real estate broker, as a whole or 
in part, acts in that capacity for another in connection with a 
single transaction, nor to any person holding a duly executed 
power of attorney written in a separate instrument, designated 
as such, from the owner granting power to consummate the 
sale, exchange, or leasing of real estate, * * *" 

From the foregoing, it would appear that the handling of real 
estate for a commission or compensation is what constitutes a real 
estate broker, and inasmuch as the Vermont Loan and Trust Company 
is not selling real estate for others on this basis, but is simply selling 
its own lands or lands in which it has an interest, it is my opinion that 
it is not a real estate broker as defined by the terms of the act in 
question, but comes within the exception provided therein. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 




