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could haye pro\·ided that the commissioners· court or the district 
judge should pass on the question of allowin.::: the appointment 
and pay of such deputiei'< or a~sistant~. '1'he incongruity of 
haYing a 'deputy coullty judge' or an 'assistant count~' ju<1g'P' was 
so apparent that appellee wa~ (lisposed to call them 'clerks' when 
he appointed them, ratl1l'r than deputies. It is true that he called 
them 'clerks or assistants' in his testimony, but in his sworn 
account made to the count~· the~· are called plain 'clerks.' There 
is no authority in the law for the appointment of such clerks, 
no matter what they might be called. and consequently no part 
of the fees collected h~· the judge could lw appropriated to their 
pay," 

While this case is not (lirectl~' in point inasmuch as the judge was 
authorized b~· statute to make appointments of deputies or clerks where 
application wa~ made to him still the position in question here is not 
such a position as the court would have inherent power to fill by ap
pointment. 

It is, therefore, my opinion that the county commissiollers are 
without authorit~' to pro,ide for the employment of such person. 

Yery trul~' yours. 

L. A. FOOT. 
Attorney General. 

Schools-School Boards-Community Building. 

A school board has no authority to authorize the construc
tion of a community building on school grounds. 

Miss May Trumper, 
Superintendent of Public Instruction, 

Helena. Montana. 

My dear Miss Trumper: 

January 29, 1925. 

You have submitted to this office the question whether a public 
building for community purposes may he located upon public school 
grounds and if so to whom does the building belong" and who has control 
of its use? 

The statutes of this state relating to school sites, so far as ap
plicable, are as follows: 

Section 101;). R. C. :\1. 1$.)21. as anH'lHled by chapter 122. la \YS of ] D:.!::' 
provides: 

"E,ery school board * 
be its duty: * * * 

shall have power and it shall 

"8. To purchase. acquire, sell and dispose of plots or pal'· 
cels of land to be used as sites for school houses, ~chool dor
mitories and other school buildings, and for other purposes in 
connection with the schools in the district; * * * provided 
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that they shall not * * * purchase, sell or locate school sites 
unless directed so to do by a majority of the electors of the 
district voting at an electioll held in the district for that purpose." 

Section 1173 provides, in part, as follows: 

"The 'school site shall be selected in a place that is con
Yenient. accessible, suitable, and well drained provided that in 
districts of the first and second class the site shall be not less 
than one-half of an average cit~, block, and in districts of the 
third class shall contain not less than one acre." 
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ruder 'these provisions it is apparent that the school board has no 
authority to acquire land for any purpose except in connection with 
schools nor is there any provision of statute which gives it authority 
to hold land except for school purposes. 

The statute does not provide for a community or public building to 
be erected in connection with s(-hools, and it is my opinion that the 
school board has no authority to authorize the construction of a buildulg 
not for school purposes upon land belonging to a school district. 

The statute apparently contemplates that a school building shall 
have sufficient land to provide play grounds for the children: in cities, 
not less than one-half of a eity block, and in third-class districts not 
less than one acre. 

If the school district has sufficient land in excess of the minimum 
required by statute I can see no objection to the district disposing of a 
part of its excess holdings for a communitY' building. provided it does so 
in the manner authorized by law. that is, upon direction of a majority 
of the electors of the district voting at an election held in the district for 
that purpose. 

Yery truly yours, 

L. A. FOOT, 
Attorney General. 

Taxation-Cities and Towns-County Treasurer-Delinquent 
Taxes-Penalties. 

Under the provisions of section 5214, R. C. M. 1921, the 
county treasurer is required to collect the interest and penalty 
upon delinquent city taxes for the use of the city. 

D. L. Egnew, Esq., January 24, 1925. 
City Attorney, 

Hardin, Montana. 

My dear Mr. Egnew: 

You have requested my opmlOn whether a city is entitled, under 
section 5214, R. C. M. 1921, to its portion of the penalty and interest 
on delinquent city taxes collected by the county treasurer. 

This question was passed upon by former Attorney General Galen 
(Yo1. 4. Opinions Attorney General, page 382). and the conclusion reached 
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