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::->cdioll 1 of dwptt'r 41. "p""ioll Ia \Yo; of ] !)~::. <It'fill{,'' a ";':I'H ill deale\''' 
as "every person, firm, asso('iation and corporation owning, controlling 
or operating a warehouse, other than a public warehouse, and engaged 
in the bu,.;iness of buying grain for "hipment or milling in carload lots," 
and this same language is used with reference to track buyers as defined 
by this same section. 

"Grain" is defined by 28 C. J. 757 as follows: 

"A generic term; a kernel, especially of those plants, like 
wheat, whose seeds are used for food; specifically, a seed of one 
of the cereal plants collectively; a single seed or hard seed of a 
plant, partil'ularl~' of those kinds who"e st'eds are used fur food 
of man or beast; * * * the gathered seed of ('ereal plants 
in mass * * * ::->()IlH'times the term is used to des
ignate a crop in a field, or cereals in the straw. In accordance 
with the ('on text or the connection in which it is employed the 
term may illclude barley; bran; broom corn; corn, in general; 
corn and millet hay; flax; hay or stalk; maize; millet; millet 
hay: oats; vpas: n'p: sugar ('ane seed; wheat." 

Alfalfa :';Pl'(\ is not mentioned in any definition of "grain," and it is 
my opinion that the statute did not intend the term to cover all seeds, 
but only those ordinarily stored in warehouses and used for food pur
poses. 

It is, therefore, my opinion that the commissioner of agriculture has 
no right to require a bond of a warehouseman who deals in alfalfa seed, 
and that the statute does not contemplate the bonding of seed houses 
by the department of agriculture. However, I can see no objection to 
a warehouseman who deals in seeds giving a bond to protect the party 
who has stored seed in such warehouse. 

Yery truly yours, 
L. A. FOOT, 

Attorney General. 

Cities and Towns - Ordinances - Nuisances - Intoxicating 
Liquor. 

The enactment of initiative measure No. 30 does not affect 
the authority of cities and towns to regulate the liquor traffic 
within their corporate limits, and cities and towns may pass 
ordinances regulating the liquor traffic upon the general theory 
of a nuisance. 

M. R. Wilson, Esq., 
Police Judge, 

Bozeman, Montana. 

My dear Mr. Wilson: 

Xov. 15, 1926. 

You have requested my opinion whether cities and towns still have 
power since the adoption of initiative measure ~o. 30, to enact ordinances 
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making traffic in intoxicating liquor a nuisance, and providing for the 
punishment thereof. 

The adoption by the people of Montana of initiative measure No. 
30 does not, in my opinion, change in any way the powers of cities and 

'towns with respect to the enactment of the liquor traffic. Municipalities 
still possess whatever powers have been granted to them by the legisla
ture with respect to the regulation of the liquor traffic and there is 
nothing in initiative measure No. 30 which limits or curtails those powers. 

Subdivision 25 of section 5039 R. C. M. 1921, to which you refer in 
your letter, authorizes city and town councils to pass ordinances "to 
prevent and punish intoxication, fights, riots, loud noises, disorderly 
conduct, obscenity, and acts or conduct calculated to disturb the public 
peace, or which are offensive to public morals, within the city or town, 
and within three miles of the limits thereof." 

This clause of the statute makes no reference to the subject of 
nuisances and in my opinion an ordinance drawn under it could go no 
further than the regulation of the specific things enumerated in the 
language used. Subdivision 33 of the same section, however, gives city 
and town councils power "to define and abate nuisances." Discussing 
the general subject of the power of municipal corporations under such 
a statute to declare what constitutes a nuisance, McQuillin on Municipal 
Corporations, section 902, says: 

"Under like power an ordinance declaring that the sale of 
spirituous liquor within the corporate limits is a nuisance, was 
sustained." (Citing Goddard v. Jackson, 15 Ill. 588; Block v. 
Jacksonville, 36 Ill. 301.) 

The same author says in the section quoted: 

"The prevailing rule of law is well established that, under a 
general grant of power, the authority of a municipality to declare 
what shall bc deemed a nuisance is not so absolute as to be be
yond the cognizance of the courts to determine whether it has 
been reasonably exercised in a given case or not." 

The constitution of the United States makes it unlawful to manu
facture, sell or transport intoxicating liquors within the United States. 

It is, therefore, my opinion that a city nuisance ordinance might be 
drafted upon the general theory of declaring such acts a nuisance within 
the limits of a city and that such an ordinance should be sustained by 
the courts as a reasonable exercise of the authority granted municipalities 
by the legislative assembly. 

Very truly yours, 

L. A. FOOT, 

Attorney General. 




