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Parole-Prisoners-Convictions-Sentences-State Board of 
Prison Commissioners. 

Section 12264 (snbdiyision 1) R. C. l'I. 1921 is not repealed 
by section 12077 R. C. M. 1921 of the indeterminate sentence act, 
and therefore the state board of prison commissioners cannot 

.parole a conyict who has been preyionsly convicted of a felony 
other than the one for which he is sen-ing sentence. 

L. J. Goodman, Esq., 
Clerk, State Board of Examiners, 

Helena, Montana. 

My dear 1\lr. Goodman: 

Oct.ober 29, 1926. 

You have requested my opinion On the following question: 

"Under section 12264, subdivision 1, R. C. M. 1921, is a pris
oner who is conYieted on three separate and distinct counts. eaeh 
involving the eommission of a felony, and who receives a sen
tence on each of the different eonnts, entitled to the same parole 
privileges as a eonvict who has never before been convicted of 
a felony?" 

Section 12264 R. C. M. 1921. as far as applicable to this question, 
provides as follows: 

"The governor may recommend and the state board of prison 
commissioners may parole any inmate of the state prison, under 
such reasonable conditions and regulations as may be deemed ex
pedient, and adopted by sueh state hoard: 1ll"ovi<le(1, however, 

"1. That no convict shall be paroled who has been previously 
convicted of a felon~· other than tile· one for which he is serving 
sentence, either in this state or elsewhere; * lie *" 

\ 

This statute was enacted as chapter 95, laws of 1907, and has never 
been repealed or amel1<led unless it has been superseded and repealed 
by the indeterminate sentence act whieh was enacted as ehapter H. laws 
of 1915. 

Sections 12076 and 12077 R. C. M. 1921 of this act provide as follows: 

"12076. Any person receiving an indeterminate sentenc!' as 
provided in this act may, in the diseretion of the governor and 
state board of prison eommissioners. be paroled at any time 
after he shall have sen-ed in sueh prison one-half of the mini
mum time specified ill snch judgment."' 

"12077. This act shall not have the effect of repealing- or 
amending the provisions of section 12078 to 12086 of this (·ode, 
relating to suspending sentences, nor of amending existing laws 
relating to paroles except that any convict may be paroled after 
serving one-half of such minimum time in this act provWed." 

On applying the general rule that "in the construction of a statute 
the intention of the legislature is to be pursued if possible" it would 
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appear clear that the intention of the legislature in enacting section 
12076 of the indeterminate sentence act was to provide that no person 
shall be eligible for parole until he has served one-half of his minimum 
sentence; whereas, under the parole law the governor could recommend, 
and the state board of prison commissioners could parole any inmate of 
the state prison at any time; therefore, to this extent section 12264, 
supra, has been superseded and repealed by section 12076 of the in
determinate sentence act. 

It necessarily follows that in enacting section 12077, supra, defining 
the effect of the indeterminate sentence act, and providing therein that 
the act should not haye the effect of amending existing laws relating to 
paroles, that this exception had to be mentioned in order not to nullify 
the provisions of the preceding section, and therefore the provision 
"except that any convict may be paroled after serving one-half of such 
minimum time in this act provided" refers directly to the provision of 
sect~on 12076. 

It is, therefore, my opinion that subdivision 1 of section 12264 R. C. 
M. 1921 has not b~en superseded or repealed by the indeterminate sentence 
act but is still in full force and effect, and therefore that a prisoner who 
is convicted on three separate and distinct counts, eaeh involving the 
commission of a felony, and who receives a sentence on each of the 
different counts is not eligible to parole. 

Very truly yours, 
L. A. FOOT, 

Attorney General. 

Grain-Agriculture-Warehousemen-Bonds-Storage. 
Grain, as defined, means those cereals producing seeds used 

for food. 
Warehousemen storing alfalfa seed are not required to give 

a bond and take out a license. 
A. H. Bowman, Esq., Nov. 4, 1926. 

Commissioner of Agriculture, 
Helena, Montana. 

My dear Mr. Bowman: 

You have requested my opmlOn whether the term "grain" can be 
construed to mean alfalfa seed, clover seed, timothy seed, peas, beans 
and corn. 

Section 3580 R. C. M. 1921 requires the commissioner of agriculture 
to "fix and establish standard grades to apply to all grain bought or 
handled by public warehouses in this state," and requires him to "adopt 
as state grade standards all grades for grain now or hereafter established 
by the United States department of agriculture." 

The statute with reference to public warehousemen uses the word 
"grain." and defines the term "grain dealer," but nowhere does it define 
the term "grain." 
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