
OPINIONS OF THE ATTORNEY GENERAL 279 

It would seem that had ~he legislature contemplated the election of 
an entire new board in the case of consolidation by annexation, it would 
have provided for election at the next general school election of an entire 
new board of trustees in the same manner that it did where consolidation 
is effected by the creation of a new district. Not paving done so, it must 
be presumed that the legislature contemplated that the board of the old 
district would continue to function for the district until new trustees 
were elected in the regular order of their retirement. 

The corporate existence of the old district is not affected by enlarg­
ing its boundaries and taking over title to the district that has been 
annexed, and there is no apparent reason why consolidation by annex­
ation should require the election of an entire new board. Had the people 
desired this they were at liberty to have effected consolidation by creat­
ing an entire new district in which case it would be necessary to elect 
an entire new board at the succeeding election. 

It is, therefore, my opinion that where consolidation of districts is 
effected by annexing one district to another, the terms of office of the 
old board are not affected and that they continue to hold their offices 
until the expiration of their terms and the election of their successors 
in the regular order and as though no consolidation had occurred. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Schools-School Trustees-Rules-High Schools. 

A rule prescribed by a school board which suspends or ex­
cludes a pupil from all school privileges for failure to make cer­
tain grades is inconsistent with law which provides that the free 
public schools shall be open to all children between the ages of 
6 and 21 years. 

Miss May Trumper, 
Superintendent of Public Instruction, 

Helena, Montana. 

My dear Miss Trumper: 

March 15, 1926. 

You have requested an opmIOn regarding the legality of a regulation 
which has been adopted by the school board of district No. 55, Mussel­
shell county. The regulation is as follows: 

"A pupil who fails to pass, because of repcated inattention 
and idleness. in at least three subjects during any two successive 
six week periods of the school year will be placed upon probation 
at the beginning of the following six week period, notice to the 
parent or guardian being given simultaneously. Failure to main­
tain a passing grade in three subjects during the probation per­
iod shall cause such pupil to be suspended from the high school 
at any regular report time during the semester or at the close 

cu1046
Text Box



280 OPINIONS OF THE ATTORNEY GENERAL 

of the semester provided the parent or guardian has heen dul~' 

warned. The time of suspending a pupil sha II be left optional 
with the board of school trustees of school dh,trid Xo. 55. after 

receiving the report of the principal, superintendent or other in­
formation. A pupil suspended from school will not be reini<tated 
again during that school year. and. if he be reinstated, ,,-ill re· 
main on probation until he makes a passing grade in thn'l' sub­
jects during the first six ,,'eek period after his reinstatement. 
Exeeptions may he made in case of illness or part time II ttend­
ance." 

Section 1015 R. C. 1\1. 1921, as amended hy chapter 122, laws of 1923, 
proyides: 

"EYery school board unl{'s;; otherwise specially provided hy 
law shall have power and it shall he its duty: * * '" 

"I. To prescribl' and enforce rules not inconsistent with In w, 
or those prescribed hy the superintendent of public instruction 
for their own government of schools Hnder their supervision. * * * 

"10. To suspend or expel pupils from sehool who refuse to 
obey the rules thereof, and to exclude from sehool, children under 
six years of agl' where the interests of the sehool require sueh 
exclusion." 

'1'here is no doubt as to the power of sehool boards to make reasonable 
rules for the government of their sehools. The only question presented. 
therefore, is whether the aboye rule is a reasonable one, and whether it 
is ineonsistent with law. 

'I'he eare and management of s('hools is vested in the school hoard 
and includE'H the right to establish and maintain standards for the pro­
motion of pupils as members of an~' particular dass and so long as the 
sehool board acts in good faith and does not make rules which exclude 
a pupil from s('hool. its action is not subject to review b~' any other tri­
bunal. 

Barnard ys. Inhabitants of Shelburne (Mass.) 102 X E. 1095; 
Peterson YS. Hehool Board (Mont.) 236 Pae. 670. 

The right to suspend pupils from sehool for disobeying rules must, 
of eourse, be for the disobedienee of such rules as the school board has 
power to make and in this respe('t disobedience usually applies to some 
miseonduct on thl' part of the student and not to his failure to maintain 
a eertain excellenee in his studies. 

In Bamard Yi<. Inhahitanti': of Shelburne (supra) the court said: 

""'hen the real ground for exclusion from a partie-nlat' 
l'whool or grade is failun' to maintain a proper standard of 
scholarship and there is opportunity afforded to the pupil to 
attend another s('hool adapted to his ability and aeeomplishments, 
there is no illegal exdusion from school within the meaning of 
the statute." 
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'l'he rule of the school board in this case does not permit the pupil 
to attend any other grade during the school year and in this respect is 
clearly in cOllflid with the provisions of section 7 of article XI of the 
constitution, which proyides: 

"The public free schools of the state shall be open to all 
children and youth bptween the ages of six and twenty-one years." 

A sehool board may not adopt a rule which excludes from the school 
a pupil between the ages of six and twenty-one years who is capable of 
doing work in some grade, though not capable of doing the work in a 
particular grade. He cannot be excluded from the school but can only 
be excluded from the particular grade. 

It is, therefore, my opinion toat the foregoing rule is in conflict with 
the provisions of the constitution in that it does not provide that the 
pupil shall be permitted to attend some lower grade adapted to his ability 
and accomplishments. 

Yery truly yours, 

L. A. FOOT, 
Attorney General. 

County Commissioner~Mileage-Exp~nses-Compensation 
--:-Highways. 

County commissioners are entitled to per diem and expenses 
in removing (langers or obstructions on highways because the law 
compels them to discharge this (luty . 

P. R. Heily, Esq., March 23, 1926. 
County Attorney, 

Columbus, Montana. 

My dear Mr. Heily: 

You have submitted for my opinion the following questions: 

"1. Stillwater county has no road supervisors, in the dis­
cretion of the board none being warranted. Xow, assuming the 
board of commissioners are notified that some part of the public 
highway is in a dangerous condition which might lead to serious 
damage or accident to the traveling public and resultant liability 
011 tIw part of the members of the board. If in such case the 
board or one of its members under direction of the board makes 
an inspection of the damaged point for the purpose of determining 
the necessary repair and to guard against possible damage lia­
bility. is per diem and expense of such inspection a proper charge 
against the county? 

"2. Under section 8. chapter 128, session laws of 1925, the 
board ·may. in its discretion, cause to be done whatever may be 
necessary for the best interests of the roads and road districts 
of its several ·.counties.' Should the board in its discretion de-. 
termille that the best interests of the roads or road districts or 
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