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Your first question is. therefore, answered in the affirmative. 

As to your second inquiry, sedion 17 of chapter 113 creates an auto 
theft fund and section 18 provides that all moneys in the auto theft fund 
"shall be used first to meet the necessary additional expenses of the 
registrar of motor vehicles incurred by the performance of duties." If, 
in the performance of your duti('s ill administering chapter 113, supra, 
it is nel't'ssary that ~'ou procure office supplies and equipment to enable 
you to cal'l'y out the terms of the ad. it is my opinion that the cost 
of the same may legally be paid out of the auto theft fund. 

Yery truly yours, 

L. A. FOOT, 
Attorney General. 

Road Districts-Gasoline Tax-Taxes-Funds-Counties. 
Road districts are not entitled to receiYe any portion of the 

gasoline tax distributed under section 2392, R. C. M. 1921, as 
amended. 'l'his should be expended by county for highway 
betterments and improvements, on all highways of county 
whether without or within road districts. 
R. Y. Bottoml~', Esq., 

County Attorney, 
Chinook, Montana. 

)ly dear .Mr. Bottomly: 

Xm'ember 24, 1925. 

You have submitted to this office the question whether special road 
districts. created under chapter 128, R. C. )1. 1921 (comprising sections 
1652 to 1675, inclusive), are entitled to an apportioned share of the 
gasoline and automobile license taxes which are apportioned to the 
county under the provisions of section 2392. as amended by chapter 186, 
laws of 1925. 

The purpose of permitting the creation of special road districts was 
to give to localities included therein the right to expend funds, raised 
for road purposes within the territory, for the betterment and improve
ment of highways therein. 

At the time of the enactment of these sections the gasoline license 
tax had not been enacted awl. of course, there was no provision in it for 
disbursing funds rai":t'(l hy this method. Consequentl~·, there is no pro
vision in the statute relative to the creation of special road districts giv
ing them a right to receiYe allY part of the gasoline tax that is apportioned 
to the county nor i" there allY provision in the act which provides for the 
distribution of this fund that any part of it shall be given to special 
road distril'ts, The act proYides: 

"Tht' remaining fifty-fiye pel' cent of such mone~' received by 
said state treasurpr, uncleI' the provisions of this act, shall, at the 
end of (,Hch fis('al ~:par. he pro-rated equally among and be paid 
oyer to each of the seyeral counties of the state, to the credit 
and use of the general road funds, and for the maintenance and 
construction of highways therein." 
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Suppose that all of the territory of a county outside of the limits of 
incorporated cities and towns was included in special road districts. 
Would this relieve the county of its obligation to expend this trust fund, 
dedicated to highway construction and maintenance, for the purpose to 
which it is dedicated? Primarily, it is the duty of the ('ounty to con
struct and maintain highways, and the creation of a special road district 
does not relieve the county of this obligation. 

It is, therefore, my opinion that no part of the funds should be 
apportioned to a special road district but that the county is required 
to expend them for highway maintenance and construction throughout 
the county, and that this includes the roads of special road districts as 
well as roads not included in these special road districts. 

Yery truly ;\'ours. 
L. A. FOOT, 

Attorney General. 

CorporatioIl&-Taxation-License Tax-Income-Interstate 
Eal'nings-Intrastate Earnings. 

A railway company engaged in both inter and jntrastate 
business should include in its report of net income earnings re
ceived from its cafes, lunch rooms and restaurants operated 
within the state. 

State Board of Equalization, 
Helena, Montana. 

Gentlemen: 

December 5th. 1925. 

You have reqnested my opinion upon the following question: 

"Should railroad companies engaged in interstate and intra
state business, in reporting gross income received from within 
the state on their Montana corporations license tax returns, report 
all income reeeived from within the state secured from the oper
ation of their lunch rooms, cafes and resta urHllts 1" 

The solution of this question depends upon whether income from 
lunch rooms, cafes and restaurants operated within the state constitute 
income from intrastate business. If so, the whole of it must be reported. 

You state that at present the railroad companies include as income 
from restaurants, cafes and lunch rooms, only that percentage of the 
total business transacted within the state that the interstate passenger 
revenue bears to the intrastate passeng'er revenue. You state that the 
companies base their claim upon an opinion of the United States supreme 
court, which had relation to the feeding of livestock shipped interstate. 

I preSllme the case relied upon is that of Stafford vs. Wallace, 66 L. 
Ed. 735. In that case the court held that stocl;:yards are an interstate 
commerce agency. During the course of the opinion the court said: 

"The stockyards are not a place of rest or final destination. 
Thousands of head of liYe stock arrive daily by carloads and 
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