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other person it must be delivered to the sheriff, and he by him 
served upon such person I)~' deliyerill~ the same to him without 
delay. If the person to whom the writ is directed cannot he 
found, or refuses admittan("e to the officer or person sen'ing
or delivering such writ. it lllay he Hen'ed or delin'red o~' leaving
it at the residen("e of the person to whom it is directPl1. or h~' 

affixing it to some conspicuous place on the outside either of his 
dwelling-house, or of the place \vhere the party i~ confined or 
under restraint." 

"The writ of habeas corpus, which has for centuries been 
esteemed the best and only sufficient defense of personal free
dom, is a high prerogative common law writ, having for its ob
ject the speedy release h~" judicial decree of persons who are 
illegally restrained of their liberty." 

12 R. C. h 1179. 

The court having in its judicial discretion (as provided in HPction 
12351, supra) decided that the writ ought to issue, is then bound to issue 
the same without delay, and if the writ is direrted to the sheriff it 
must be at once delivered to that officer by the clerk of the district 
court and by the sheriff sen"ed without delay, as provided in section 
12353. 

It necessarily follows that once the writ is delivered to the sheriff 
he is then acting as an officer of the court, in compliance with the court 
order, in serving the writ, the same as though he were serving a war
rant or other court process, and in doing so he is engaged in the discharge 
of his duties and is entitled to 10c per mile from thp count~', as pro
vided in section 4885, R. C. 1'1. 1921. 

It is, therefore, my opinion that the sheriff is not entitled to demand 
his mileage fees from the person filing the petition in a habeas corpus 
proceeding, either in advance or at any other time, out that the same 
is a proper char~e against the county. 

Ypry truly yours, 
L. A. FOOT, 

Attorney General. 

Deposits-Ban~s and Banking-Bonds-Security-Counties. 
DepositR of county moneys to replace withdrawals cannot 

be made under personal bonds under chapter 137, laws of 1925, 
John J. Cavan, Esq .. 

County Attorney, 
Jordan, Montana. 

My dear 1\11'. Cavan: 

October 19, 1925. 

You have requested my interpretation of chapter 137 of the laws of 
1925. 

You state that on March 10, 1925, the county had about $73,000 on 
deposit in a banI,; secured by $25,000 in liberty bonds and $50,000 in 
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personal bonds. You also state that since March 10, 1925, additional 
deposits have been Illade, and that withdrawals have been made from 
time to time, and that now there is about $62,330.01 on deposit in the 
bank in question. 

You request that I either confirm or reverse your opinion under 
these facts and state your opinion as follows: 

"I am of the opinion that the $50,000 on deposit on March 
10th, 1925, and secured by personal bond remains intact, and 
that the $25,000 secured by liberty bonds, in like amount, is se
curity for any balance that remains over and above the $50,000." 

This office has interpreted the last three lines of section 2, chapter 
137, laws of 1925, as prohibiting any deposit under a personal bond after 
the effective date of the statute; that is to say, if money was secured 
by a personal bond only at the time the act took effect, deposits there
after made, even though not in excess of withdrawals, could not be made 
without additional security in the form prescribed by statute. 

What then is the effect of having the $25,000 security in the form 
of liberty bonds'? 

In the absence of any different intention manifested by the contracts 
made by the respective sureties each is liable for the payment of the 
entire amount of the deposit up to the limit of the liability assumed by 
each; that is to say, the $25,000 of liberty bonds, unless the agreement 
provides otherwise, is liable for any part of the deposit up to the amount 
of $25,000, and in the event of the failure of the bank at the present 
time with $62,000 on deposit it would not do for the owner of the liberty 
bonds to say that they were liable only for $12,000, 01' the amount over 
and above the $50,000 secured by personal bonds. 

The owner of the liberty bonds, of course, would be entitled to con
tribution from the sureties on the personal bonds. (21 R. C. L. p. 1131, 
sec. 168.) . 

My conclusion, therefore, on the question submitted by you is: First, 
all moneys on deposit in excess of $25,000 on March 10, 1925, were pro
tected by personal bonds only; second, the personal bonds were subject 
to renewal; third, when withdrawals were made subsequent to March 
10, 1925, leaving the balance in the bank still in excess of $25,000, de
posits could not be made without additional security of the class and 
character designated by statute (other than personal bonds). 

Very truly yours, 

L. A. FOOT, 

Attorney General. 




