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to a slightly different state of facts ill an opinion of the attorney general 
reported at page 207, yolume 5, opinions of the attorney general, in the 
following language: 

"It follows that all prisoners received at the county jail 
pursuant to commitment issued by competent authority must be 
received by the sheriff and he shall be compensated therefor 
from the county treasury, and not otherwise." 

The only provision of the militia act which might have application 
to the question here prl'sented is section 1396, R. C. 1\1. 1921, which 
reads as follows: 

"Fees and mileage allowed for the seryice of process and for 
ciyilian witnesses shall be the same as in eiyil actions. All ex
penditures necessary to carry the proYisions of this act into 
effect are hereby authorized to be incurred and paid out of the 
appropriations for the maintenance of the organized militia of 
Montana." 

This section is a part of chaptf'l' 191, laws of 191!l. For conyenience 
of codification this act was divided into a number of chapters in the re
yised codes of 1921, and the aboye section chances to appear in a chapter 
entitled "Militan- Courts:- In my opinion, howeyer, the words "all ex
penditures" as used ill section 1396 include not only the spedfic fees and 
mileage referred to in the section but also embraces all other expenditures 
"necessary for thf' maintenanC'e of the organize!l militia of Montana," such 
as pay of o'fiicers and l'lllisted men, transportation, subsistence, etc. I 
do not, howEwer, think that this section has reference to expenditures for 
any other purposes than those exprl'ssly enumerated in the mili~a act. 

In the absence of any express provision in the militia act for pay
ment of the board of military prisoners I conclude that section 1396 can
not be said to authorize such expenditure from the funds appropriated 
for the maintenance of the organized militia. 

Y ery truly yours, 
L. A. FOOT, 

Attorney General. 

Taxation-Gasoline Sales-License Taxes-Highway Fund. 
Gasoline license taxes collected under the provisiollS of sec

tion 2392, R. C. M. 1921, as amended by chapter 150, laws of 
1923, should be distributed as proyided in this chapter and not 
as provided in the amendment as contained in chapter 186, laws 
of 1925. 
State Highway Commission. May 11, 1925. 

Helena, Montana. 

Gentlemen: 

You have submitted for an opllllOn the question of whether under 
the provisions of section 2392, R. C. ;\1. 1921, as amended by chapter 150. 
laws of 1923, as amended by chapter 186, laws of 1925, requiring the state 
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treasurer to distribute all moneys recE'iYE'd by him aftpr April bt. IH2;;, 
in payment of license tax on gasolinE' salps. distribution should be madE' 
as provided for in this seetion as amE'nded by chapter 1 ;;0. or \yhetlwr 
distribution should be made as provicIpd for in this "pdion a ftpl' its 
amendment by ehaptE'l' IS6. 

The question affeets the high"'a~' fund in this way: l'IHIE'r thE' 
provisions of sE'etion 2392, before its amendment by ehapter 1:-:(;. the 
highway fund receiypd 20 per cent of all mone~'s rE'cE'ivE'd under till' lieE'nse 
tax, while under the provisions of the sE'etion (IS now ampnded the fund 
receives but 15 ppr eent of thE' license tax. 

('hapter 186 applip" onl~' to distributors calT~'ing on busin!'ss for 
the last three quarters of the ypar IH23 and E'aeh j'par thl'l'eaftel'. 

Section 23S4. as amE')I(Ied b~' chaptE'r 186, laws of 1925, IH'ovides that 
such license tax shall bE' llaid for the quarters ending respeetively :\Iarc'h 
31st. June 30th, ~eptemher 30th, and December 31st, in I'ilch year, be
ginning with the quarter ending Jllne 30tT!. Dr?;. 

~('ction 2392, as amendE'd hy this chapter, proYidE's for the distribu
tion of all mone~'s received by the state trE'asurer in pa~'ment of licE'nse 
taxes under tT!e fJ}'()risioll.~ of this act. 

It is apparE'nt from thE' foregoing that the aet was not inteIHIE'!l to 
apply to lie('nse taxps dtH' prior to the time the a('t took pffE'et, which 
was AIlril 1st. 1925, and while it rE'pE'als "all aets and parts of aets in 
confliet herewith," ypt it providE'S 110 mE'thod of (Iistributing tax('s llaid 
under thE' former aet. and if we say that thE' provision of the fornwr 
aet with rE'ferE'l1ce to di"tribution of the tax is rppE'aled then we must 
also say that the remainder of the aet is also rl'pealed and that all taxes 
due under the form"r aet ('annot be collC'ded for want of IE'gal authorit~·. 

It is apparent. howevE'r. that what the legislaturE' intE')](IE'd was that 
E'ach act should have effect on all matters occurring within the time 
of its operation and that all taxes coJlp(·ted for thE' first quarter of 1925 
should be (iistributE'd under the provisions of the aet under which the~' 

were colleetp(I and that all taxes paid under the provisions of chaptE'r l:-:fi 
should be distributed as provided ill s('ction 2392. as amended by this 
chapter. 

This construdion is further aided by the faet that section 2392. 
as amendE'd hy chapter 150. ~ession laws of 1923, contained the idE'ntical 
language with reference to the distrihution affecting moneys colle('ted 
under the pro riSi0118 of this act. and was held to apply onl~' to lieense taxes 
collected after Mareh 31st, 1923. 

It is, thE'refore my opinion that the distribution of all license taxes 
collected from gasoline salE'S made prior to April bt. 1925, should be 
distributed as provided in section 2:~92 of ehapter 150, session laws of 
1923. 

Yery truly yours, 

L. A, FOOT, 
Attorney General. 




