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County Commissioners - Sheriff - County Jail- Resi
dence. 

The County Commissioners have no authority to permit 
the Sheriff to occupy a part of the county jail as his resi
dence rent free. 

Board of County Commissioners, 
Baker, Mon~ana. 

Gentlemen: 

You have requested my opmIOn as to whether the Board of 
County Commissioners has the legal right to permit the Sheriff to 
use as a residence, rent free, a part of the county jail, and to furnish 
light, fuel and water for the same, free of charge. 

By Subdivision 9 of Section 4465, Revised Codes of 1921, the 
County Commissioners are empowered to provide a jail and other 
county buildings. 

In Vol. 8, Opinions Attorney General, page 48, it was held that 
there is no law authorizing a Board of County Commissioners to fur
nish a res'idence for the Sheriff. There is no question that the County 
Oommissioners have no authority to furnish a residence for the Sheriff 
as such. He is no more entitled to be furnished a residence for his 
family, rent free, than any other county officer. If unauthorized to 
furnish a resIdence the Commissioners are equally unauthorized to 
furnish water, heat, or light for a residence for the Sheriff. 

The Sheriff's salary is fixed by Section 4867, Revised Codes of 
1921, in addition to which he is allowed certain fees fixed by other 
sections of the codes, and this salary and these fees constitute the 
whole compensation to which a Sheriff is entitled. 

Section 31, Article V, of the Constitution, prohibits the increasing 
or diminishing of the salary or emolument of any officer after his 
election or appointment. If a Board of County Commissioners should 
attempt to pay to the Sheriff $50.00 a month to be used by him in 
paying rent for a res'idence for his family and for water, heat and 
light there could be no question whatever but that this would be in
creasing hi:s salary or emolument in violation of this constitutional 
prOVISIOn. When a constitutional or statutory provision prohibits an 
act being done dire·ctly it cannot be done indirectly. If a Board of 
County Commissioners instead of paying the Sheriff $50.00 a month 
to be used by him in paying rent for a resIdence for his family, and 
for water, heat and light, furnishes his family with a residence or 
with resid·ence quarters in the jail and with water ,heat and light, 
for which he would otherwise be compelled to pay $50.00 a month, 
this is doing indirectly the very thing which the Constitution forbids 
being done directly. 
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It is, therefore, my opinion that the Board of County Commis
sioners is without authority to permit the Sheriff to occupy a part of 
the county jail as his residence, rent free, and is without authority to 
furnish light, fuel or wa~er for the Sheriff, free of charge. 

Very truly yours, 

WELLINGTON D. RANKIN, 
Attorney General. 

County Commissioners-State Highway Commission
Highways-Projects-Federal Aid Projects. 

County Commissioners have no authority to divide a 
single project into two or more projects so that each will be 
below the cost of $10,000. 

Geo. w. Lanstrum, Esq., 
State Highway Commissioner, 
Helena, Montana. 

My dear Mr. Lanstrum: 

You have submitted to this office for my opinion the following 
proposition: 

"We have under consideration for construction with fed
eral aid a project in Gallatin county, called Federal Aid 
Project No. 203, the total estimated cost of which is about 
$41,000, excluding bridges, the federal aid being $21,000 and 
the county's share of the estimated cost $20,000. On account 
of the provision in the Constitution which prohibits the 
County Commissioners from expending an amount in excess 
of $10,000 for a single purpose, the County Commissioners 
propose to divide this project into two sections in such a 
way that a maximum of $10,000 of the county money will be 
sufficient to construct each section. It is proposed to con
struct Section A of this project using $10,000 of county 
money this year, and to construct Section B using another 
$10,000 of county funds next year, or possibly two or three 
years later. 

"Please advise if in your opinion the expenditure of 
$10,000 of county funds on each of two adjacent sections of 
a highway in different years is legal under the provision of 
the Constitution above named." 

The constitutional provision to which you refer is found in Sec
tion 5 of Article XIII, and is as follows: 

"No county shall 'incur any indebtedness or liability for 
any single purpose to an amount exceeding ten thousand 
dollars ($10,000) without the approval of a majority of the 
electors thereof, voting at an election ·0 be provided by law." 
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