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The County Attorney is charged with the duty of prosecuting 
violations of law within his county and he is responsible for the con­
duct of the prosecution. It is his duty to determine whether the law 
has been violated in a given case·, and to make such necessary inves­
tigations to make such determination, and when such investigations 
involve examinations and explanations of records requiring the as­
sistance of experts possessed of the re.quisite technical knowledge re­
lating thereto he is permitted to avail himself of such assistance and 
the expense thereof is a proper charge against the· county, provided 
the expense is necessary and reasonable. In this claim it appears 
that the persons making the investigations, audits and examinations 
of the records also testified in the case. While I do not know the 
nature of their testimony, I infer that it was expert in character 
based upon their knowledge of the records from examinations and 
investigations. It is quite uniformly held that a County Attorney 
may employ an expert to make examinations and investigations pre­
paratory to his being called as a witness and that the reasonable 
expense·s thereof are a proper charge against the county. The County 
Attorney is the judge as to whom he will call as a witness, and the 
character of the testimony he will produce at the trial. There are 
many things to be considered in dete·rmining why it would be better 
to use one witness in preference to another, and this is left to the 
discretion of the prosecuting officer. The fact that the State Ex­
a~ine.r might have testified to the same things as did the witness 
who was used did not make it incumbent upon the County Attorney 
to use the Examiner to the exclusion of the witness used. He might 
have used them both to testify to the same things, if he thought it 
ne·cessary. 

If any of the services rendered by the claimant were merely for 
the information of the County Attorney and can be distinguished from 
his investigations and examinations preparatory to being called as an 
eJ(pert witness, and the information so acquired by the County At­
torney could just as well have been obtained from the State Examiner, 
it is my opinion that to this extent the expense would not be neces­
sary. However, this cannot be de·termined from the information con­
tained in the claim as filed, and it is a question of fact to be deter­
mined by the Board, after investigation of all the facts and circum­
stances. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Building and Loan Associations-Banks and Banking­
Withdrawal Fees. 

Building and loan associations are not entitled to im­
pose a collection fee of one per cent upon members with­
drawing their stock. 
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L. Q. Skelton, Esq., 
'Superintendent of Banks, 
Helena, Montana. 

:\ly dear Mr. Skelton: 

You have requested my opinion whether it is proper for a building 
and loan association to impose a collection fee of 1 per cent upon 
members withdrawing their stock. 

As I understand, this fee is claimed to have. been paid out by the 
building and loan association to a bank for handling the account of 
the particular member in the association. 

Section 6358, R. C. M. 1921, is specific regarding the deductions 
that may be made against the account of a member desiring to with­
draw his stock. This section provides as follows: 

"Any member who withdraws his stock, or whose stock is 
matured, shall be entitled to receive all dues paid in and all 
dividends declared, less fines imposed for non-payment of dues, 
less a reasonable withdrawal fee not exceeding two dollars 
for each share of stock, and less a pro rata share of all losses, 
if any, which have occurred, and no other fine or assess­
ment shall be made against such stock." 

From the language of this section of our statute it is apparent 
that no fines or assessments can be made except as therein provided 
and in my opinion a collection charge of 1 per cent is not authorized 
to be deducted by this section. 

It is, therefore, my opinion that a building and loan association 
may not impose a collection fee of 1 per cent upon membe.rs with­
drawing their stock. 

Very truly yours, 

L. A. FOOT, 
Attorney General. 

Removal of Officers-County Officers - County Com­
missioners-Malfeasance. 

Under Section 4911, Revised Codes of Montana, 1921, 
the Board of County Commissioners has power to remove 
county officers from office where, after investigation it 
finds that such officers have collected fees and have fa'iled 
to account for them. 
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